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PEEFACE TO VOLUME II. 


With this volume we begin the treatment of the political 
theory of the great iieriod of the Middle Ages, our first 
volume having really the character of an introduction to 
this. The materials have, on closer examination, proved 
to be 80 large and complex that we have been compelled 
to devote a whole volume to the political ideas embodied 
in the two great systems of law which are derived directly 
from the ancient world. I have felt very keenly how 
difficult and dangerous a thing it is for a student of 
history, who has no technical legal craining, to deal with 
those great juristic documents ; and indeed I should have 
felt much hesitation in presenting the result of this work 
to the public if it had not been for the great kindness 
of a number of scholars eminent in the civil and the 
canon law. 

I must therefore express my most sincere thanks, first 
to Professor Fitting of Halle, Professor Meynial of Paris, 
and Professor VinogradofI of Oxford, who have very 
kindly read the proofs of the first part of this volume : 
and secondly, to Professor Andrea Galante of Innsbruck, 
who has been so kind ae to read the proofs of the 
second part. 
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Those eminent scholars are in no way responsible for 
the judgments which I have expressed, but I am under 
the greatest obligation to them for a great many most 
valuable corrections, emendations, and suggestions. 

Every historical scholar who knows how great is the 
mass of unprinted material, especially in the canon law 
of the twelfth century, will feel that a treatment based 
only upon printed sources is necessarily incomplete. It 
is with great regret that we have been compelled by 
the scope of our work to limi t ourselves in this way : 
we venture to think that the material is sufficient to 
justify such conclusions as have been drawn. It was 
with still greater regret that I found myself imable to 
use some very important printed material for the civil law, 
and especially Placontinus’ treatise on the Code, and Azo’s 
“Lectura”; but no copies of these works are apparently 
to be foimd in England, and I have been unable to go 
to Paris to consult thorn. 

It would be a difficult matter to make a complete 
list even of the more valuable modern works which 
deal with the various aspects of the civil and canon 
law in the Middle Ages, but the following are among 
the most important ; — 

F. K. von Savigny, ‘ (leschichte des romischen Rechts in Mittel- 
alter.’ 

H. Fitting, ‘ Dio Anfange der Rechtschule in Bologna.’ 

,, ‘ Juri.stische Schriften dos friiheren Mittelalters.’ 

„ Inierius, ‘ Summa Codicis ’ (Sumina Trocensis). 

„ Irnerius, ‘ Qu»stiones de Juris subtilitatibus.' 

S. Brie, ‘ Die Lehre vom Gewolinheitsrecht.’ 

M. Conrat, ‘ Greschichte der Quellen des Rbmisches Rechts iin Mit- 
telalter.’ 

E. Besta, ‘ L’Opera d’lmerio.’ 
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G. Pescatore, ‘ Kritieche Studien auf dem Grebiet der Civilistischen 
Litterargeschichte des Mittelalters.’ 

J. Flach, ‘ Histoire du Droit Romain au Moyen Age.’ 

P. Stintzing, ‘ Geschichte der Popularcn Literatur dee Romischen imd 
Kanonischen Rechts.’ 

J. F. von Schulte, ‘ Geschichte der Quellen und Literatur des 
Kanonischen Rechts.’ 

F. Maassen, ‘ Geschichte der Quellen und der Literatur des 
canonischen Rechts.’ 

A, Galante, ' Fontes juris canonici selecti.’ 

F, Friedberg, ‘ Corpus juris canonici.’ 

E. Fouiiiier, “ Yves do Chartres et le Droit Canonique,” in ‘ Revue 
des Questions Historiques,’ vol. Ixiii. 

,, “Les Collections do Canons attribucs a Yves de Chartres,” 
m ‘ liibliotheque do I’Ecole des Chartes,’ vo). Ivii. 

Gierke, ‘ Das Deutsche Genossenschafterecht,’ of which n part is 
translated by F. Maitland. 


A. J. CARLYLE. 


Oxford, April 1909. 
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INTRODUCTION. 


In the first volume of this work an attempt has been made 
to examine some of the sources of Mediaeval political theory 
— ^that is, first, the jurisprudence of the Eoman Empire, 
and the political principles assumed or defined in the writ- 
ings of the Christian Fathers from the first century to 
the sixth ; and secondly, the political theory of the societies 
which were built up upon the ruins of the ancient Em- 
pire in the West, as it finds expression in the institutions 
and in the literature of the ninth century. We have seen 
reason to conclude that while the civilisation of the New 
World was in many and most important respects different 
from that of the Empire, and while the political conceptions 
and customs of the Teutonic States were very different from 
those of the ancient world, yet it is also true to say that as 
soon as these began to assume a literary form, we find that 
the men of the ninth century had inherited much in theory 
from the ancient society, and that they constantly had 
recourse especially to the writings of the Christian Fathers 
for the reasoned framework of their own convictions and 
principles. The political writers of the ninth century in- 
herited from the ancient world their theory of human 
equality, of the necessary and divine nature of organised 
authority in the State, and their principle of Justice as the 
end and the test of legitimate authority. It would seem that 
we are justified in saying that the political theory of the 
early Middle Ages represents a fusion of the political prin- 
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ciples of the ancient world with the traditions and customs 
of the barbarian societies. 

When we now come to consider the political theory of the 
Middle Ages proper — that is, of the centuries from the tenth 
to the thirteenth, — it will be necessary to take account of 
elements which are little represented in the ninth century, 
especially of the direct influence of the ancient jurisprudence, 
through the closer and more general study of the ancient law, 
of the highly important developments of the theory of law 
and society in the Canonists, and of the necessary modification 
of the theory of society by the conditions and needs of the 
slowly developing civilisation of Mediaeval Europe. Finally, 
we shall come to the time when the theory of the Middle 
Ages begins to be influenced by the writings of the great 
political thinkers of Greece, and especially by Aristotle. But 
this does not come till the middle of the thirteenth century ; 
till that time there is very little of this to be traced in the 
literature of the Middle Ages. 

The elements which go to build up the political theory of 
tills time are very complex, and it is not easy to be certain as 
to the best mode of approaching them : it has, on the whole, 
appeared to us best to begin by studying the subject in the 
technical legal literature, not because this is the most fertile of 
ideas or the most living in its relation to the time, but be- 
cause it represents better than the more popular or the more 
speculative hterature the reasoned and considered judgments 
of the men of the Middle Ages, and also because in the 
Eoman and Canon Law of these centuries we have embodied 
much of the inheritance of the ancient world. It is well to 
consider these older elements first ; but it is even more neces- 
sary that we should in the Middle Ages, as, indeed, at all 
other times, distinguish between the often hasty and ill- 
considered phrases of controversy and the reasoned and 
deliberate record of more dispassionate reflection. Even now 
it is probably true to say that much confusion has been 
brought into the treatment of mediaeval ideas and civilisa- 
tion by the fact that many writers have not been at pains 
to distinguish between individual speculation and contro- 
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versy and the normal judgment of the ordinary intelligent 
man. 

It is, of course, true that often the most extravagant or 
paradoxical phrase covers the profoundest and most fruitful 
thought, that the eccentric and the insurgent often repre- 
sent the future, while the normal man only represents the 
present, and we shall endeavour to recognise and to set out 
the value of even the most paradoxical and eccentric phrases 
and movements, of which the Middle Ages were indeed fertile. 
But if only to find the due place and to interpret the full 
significance of the ideals of these thinkers, it is well to begin 
with the most sober and matter-of-fact aspects of our subject. 

In this volume, then, we propose to deal with the Eoman 
and the Canon Law of the Middle Ages to the middle of 
the thirteenth century, leaving the new legal systems of 
national or feudal law to be dealt with in closer relation 
to the actual political history of these centuries. We deal, 
that is, with the study of the Roman Law down to the 
middle of the thirteenth century, taking the compilation of 
the great gloss by Accursius in the middle of the thirteenth 
century as the limit of our present inquiries ; and in the 
same way we deal with the Canon Law down to and includ- 
ing the publication of the Decretals of Pope Gregory IX. 




PART 1. 


THE POLITICAL THEORY OF THE ROMAN LAWYERS OF 
THE MIDDLE AGES TO ACCURSIUS. 


CHAPTER I. 

THE THEORY OF LAW. MQVITAS AND JUSTICE, 

We have seen that there is but little trace of any influence 
of the Roman jurisprudence on the political theories of the 
ninth century. This does not mean that the Roman Law was 
exercising no influence in Western Europe during this period. 
A considerable part of the population of the Carlovingisin 
Empire hved under the rule of Roman Law in some form or 
another ; the people of Southern France were governed mainly 
by adaptations of this, and in Italy itself, the native popula- 
tion, as distinguished from the Lombard and Frank, lived 
under Roman Law. During this period, as well as later, the 
Roman Law was actually regulating the life of a great 
number of persons, and the influence of this system of law 
upon the laws and customs of the barbarian races is among 
the most important of historical subjects. We cannot, how- 
ever, now consider this in general ; we have to inquire how far 
the Roman jurisprudence affects the theory of politics in the 
Middle Ages — that is, how far, when men began to reflect on 
the nature and principles of political institutions, they were 
influenced by the theory as embodied in this jurisprudence. 
Men may long be governed by a system of law, or by a par- 
ticular political organisation, before they ask themselves what 
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are the principles of political or social relations represented 
by their legal system. Some time or other they ask the 
question, and then political theory begins. 

It was once thought that there was no such thing as a 
systematic study of , the Homan Law untU the eleventh 
century, and the beginning of the great law school at Bologna. 
It was once thought that Imerius was the first to study the 
Roman Law sy.stematically, and that the foundation of the 
great school of Bologna was also the beginning of the scientific 
study of the Eoman Law in the Middle Ages. It seems clear 
now that these notions were erroneous, and that the more or 
less systematic study of Roman Law had never died out in 
Western Europe. There is some reason to think that the 
Law School of Rome had always continued to exist, and 
that Irnerius himself was a pupil of this school. There are 
traces of a school at Ravenna, and it is very possible that 
there may have been yet other schools of Eoman Law in 
Southern France. A certain amount of literature has been 


preserved, or rather, we should say, the fragments of a litera- 
ture which belongs to a period antecedent to, or at any rate 
to represent traditions independent of, the great school of 
Bologna. Such is liie work known as ‘ Petri Exceptiones 
Legum Romanorum,’ a little handbook of Roman Law ; such 
also are a number of treatises and fragments collected by 
Professor Fitting in his ‘ Juristische Schriftcn des fruheren 
Mittelalters.’ It is, indeed, very largely to Professor Fitting 
that we owe our knowledge of this obscure but interesting 
subject. Whatever nmy be the exact facts about this, we 
shall see that there are import.ant materials for our purpose 
not only in the writings of the great school of Bologna, but 
in writings which may be earlier than, and are at least inde- 
pendent of, the tradition of Bologna. 

The political theory of the mediaeval civilians is directly 
founded upon that of the law hooks of Justinian, and no doubt 
they often do little more than restate the positions laid down 
by the great jurisconsults of the second and third centuries 
or the editors of the sixth; but the world had greatly 
changed, and the mediaeval civilians, even when they were 
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most anxious to restate ancient law, were yet influenced by 
these changes and sometimes aware of them. They did much 
more than merely repeat the phrases of the ancient law, they 
endeavoured to explain what was difficult, to co-ordinate 
what seemed to be divergent or contradictory, and to show 
how these ancient principles or rules could be brought into 
relation with the existing conditions of society. 

We must refer to our first volume for a discussion of what 
seem to be the most important aspects of the political theory 
of the Eoman Law. But briefly we may say that the most 
important aspects of this are to be found in its treatment 
of the nature of law, in its theory of equality and slavery, 
and in its conception of the source or origin of political 
authority. We shall see that the political theory of the 
mediaeval civilians touches other subjects of importance, and 
especially the relations of Church and State, of Canon Law 
and Civil Law ; but we must begin our consideration of their 
political theory by considering their treatment of the former 
subjects. Of these, the first, and perhaps the most important, 
is the theory of law. Like the ancient lawyers, the mediaeval 
civilians think of law in the largest sense as the expression of 
the principle of justice ; the positive law of any one state is 
only the application, by the authority of some society, of this 
principle to the actual conditions and circumstances of a 
particular place and time. We must, therefore, begin by 
considering their theory of justice and cequitas, and the 
relation of these to jus. 

Jus, according to all these writers, is derived from justice 
and mquitas, while some of them distinguish between 
cequitas and justice. These terms, and their relations to 
each other, are defined by the author of an anonymous 
fragment which Professor Fitting has thought to be earlier 
that the school of Bologna : he defines oequitas as “ rerum 
convenientia quae in paribus causis paria jura desiderat,” and 
adds that God is cequiias itself j when this temper is 
fixed in a man’s soul and will, it is called justitia, while 
justice expressed in the terms of law, whether written or 
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ctistoniary, is called jua.^ In this passage we have four 
important points : the definition of cequitas, the relation of 
this to God, the relation of justice to cequitas, and the rela- 
tion of jua to justice. 

The definition of cequitas would seem to be one generally 
adopted by the mediaeval civilians. It is probably related to 
a phrase of Cicero’s : “ Valeat aequitas quae paribus in causis 
paria jura desiderat,” ^ and we find it again in the introduc- 
tion to a Summa of the Institutes,* in the Summa Oodicis 
known as the “ Summa Trecensis,” which Fitting attributes 
to the great Imerius himself, the founder of the school of 
Bologna,^ in the work of Placentinus, the founder of the 
School of Montpellier, in his work on the Institutes,* and in 
the work of Azo on the Institutes.® 

We next consider the theory of the relation of justice 
to cequitas. In the passage of the Prague fragment which 
we have just quoted, justice is defined as cequitas translated 
into will, justice is a quality of will or purpose. This is the 
normal theory of these civilians. It is no doubt derived 
directly from Ulpian’s definftion of justice as “ constans et 
perpetua voluntas jus suum cuique tribuendi.” ’ We may cite 


^ ‘ Fragmenturn Pragonae,’ iv. 2: 
“ .^quitae eat rerura convenientia 
qu£e in paribus causis paria jura desi- 
derat. Item Deus, qui secundum hoc 
quod desiderat eequitas dicitur ; nihil 
aliud est sequitas quam Deus. Si 
talis cequitas in voluntate hominis eet 
perpetuo, justicia dicitur, quae talis 
\'olunta8 redacts in prceceptionein, 
fiive scripta sive consuetudmaria, jue 
dicitur.” 

* Cicero, * Topica,’ 23. 

* ‘ Summas cujusdam Institution- 
um,' 3. 

* Irnerius, ‘ Summa Codicis,’ Intro- 
duction, 3. It would be impossible here 
to enter into the extremely interesting 
discussion as to the authorship of the 
works attributed to Irnerius. There 
is no serious doubt as to the authen- 
ticity of a certain number of glosses, 
and Professor Fitting has argued with 


great learning and force for the Irner- 
ian authorship of the ” Quaestiones de 
juris subtilitatibus," and of the “Sum- 
ma Codicis ” known as the Summa 
Trecensis. We must refer the reader 
to Professor Fitting’s introductions to 
these works. For careful criticisms 
of Professor Fitting’s arguments, the 
reader can turn to Professor E. Besta, 
‘ L’Opera dTmerio,’ and to Prof. Pes- 
catore, ‘ Kntische Studien auf dem 
Gebiete der Civilistischen Litier&r- 
geschichte des Mittelaiters.’ 

* Placentinus, ‘Summa Institu- 
tionum, i. 1 : “ ./Equitos est rerum 
convenientia quae paribus in causis 
paria jura desiderat, et omnia bene 
coa?quiparata, dicitur quoque sequitas, 
quasi sequalitas, ©t vertit in rebus id 
est in dictis et factis hominum.” 

• Azo, ‘ Summa Institutionum,’ i. 1. 7. 

’ Digest, i. 1. 10. 
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as illustrative of this a gloss of Imerius on the Digest, a phrase 
of the Summa Codicis attributed to him, and a phrase of 
Placentinus’ work on the Institutes.^ Justice is regarded as 
a quality of will, the will to secure and maintain cequitas. 
The definition of cequitas is no doubt partial and one-sided ; 
cequitas may be taken, perhaps more normally, as the prin- 
ciple which distinguishes between a general law and its appli- 
cation to particular circumstances. We do not here deal at 
all with the general theory of the subject, but only with what 
seems to be the tendency of these civilians to relate the con- 
ception of cequitas to the abstract principle of justice in these 
formal definitions. 

But it must now be observed that these conceptions have 
their first truth, their original being, in God Himself. “ God is 
cequitas,” the author of the Prague fragment says, and justice 
is primarily a quality of God’s will. This is very clearly put 
in a little treatise on justice, whose date is xmcertain, but 
which is regarded by Fitting as being either antecedent to 
or independent of the school of Bologna. It is the Divine will 
which we properly call justice, it is that will which gives to 
every man his jus, for it is the good and beneficent Creator 
who grants to men to seek, to hold, and to use what they need, 
and it is He who commands men to give such things to each 
other, and forbids men to hinder their fellows from enjoying 
them.® We find the same conception in another passage of 


^ Imerius* ‘ Glosses on Digostum 
vetus ’ (ed. E. Besta). Gloss on Dig.* 
i. 1 : Differt autem equitas a justitia 
equitas emm in ipsis rebus percipitur* 
que cum descendit ex voluntate, forma 
accepta, fit justitia.’’ Irnorius, ‘Summa 
Codicis*’ i. 3 (ii. 3): “Equitas enim 
eat rerum convenientia, quee cuncta 
oosequiparat (et in paribus causis paria 
jura desiderat). Quee et justitia est 
tta demum, si ex voluntate redacts sit ; 
quicquid enim equum* ita demum 
justum* si est voluntare.” 

Placentinus* ‘ Summa Institution- 
um,* i. 1 : “ Vel sic* ut ego puto, 

vere et propne omnis justitia est 


voluntas* et omnis voluntas tabs, est 
justitia.” 

* ‘ De Justitia** 1 : “ Divinam vobin- 
tatem vocamus justitiam, qua videlicet 
cuique persone tribuitur jus suum. 
Meuni jus intelligo quod mihi expedit* 
Pius emm creator justus atque be* 
nigtius juxta conditionem moam, 
quibus rebus me videt indigere, eas 
mihi quEsrendas habendas utendasque 
permittit ; nam et to jubet jiistis ex 
causis mihi res ejusmodi praestare ; 
proibet etiam ne quid incommodi 
mihi, quommus eis utar* infli- 
gas.” 
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the Prague fragment, and in an abbreviation or epitome of 
the Institutes which is of uncertain date.^ 

In order to appreciate these definitions and principles more 
completely, we turn to the full and formal treatment of the 
subject in two of the great civilians of Bologna, in Placentinus 
and Azo. We have already quoted some sentences from 
Placentinus’ “ Summa ” on the Institutes, which deal with the 
nature of (eqviias and justice ; these are only parts of an ex- 
tended discussion of the subject. He first defines the nature 
of cequitas, and then says that justice resides in the minds of 
just men, we ought to call a judgment wquum, while the man 
or the judge should he called just. He then quotes a defini- 
tion of justice from Plato and another from Cicero, but it is the 
definition of Justinian, that is, of Tllpian in the Digest (i. 1. 10) 
and Institutes (i. 1. 1), on wliich he dwells, and from which he 
derives the principle that it is the will which makes an action 
good or evil ; he adds that justice is not only a good will, 
but a good will or temper which is constant and enduring.® 

^ ‘ Fragraentum l^ragons<oi,’ iii. 9: Justitia est habitus animi» communi 
“ Est auteiTi justitia voluntas jus euum utilitato conservata, Buam cuique 
cuique tribuere. Qua; quidom in Deo tnbucns dipmtatein, id est id quo 
plena est et pertecta, in nobis vero per dignus est, coronam. si bene meruerit ; 
participntionem justitia esse dicilur.” I)cenam w peccavent. Justinianus 

‘ Abbrov’iatio Institutionum,’ i., autem sic dcfinit. Justitia est perpetua 
“Justitia; Dciis auctor est.” et constans voJunta.s, etc., id est volun- 

* PJaceiitinus, ‘ Summa Institution- tarium bouum, Jiabitus mentis voiun- 
um,’ 1. J ; “.'EquitaH est renim con- tate nitens, ut sit definitio data per 
vonientia, qua^ paribus in causis pnna ^ausam et otfectum. Voluntas, id est 
jura dosiderat, ot omnia bene coicqui- voluntanum bonum, nihil enim potest 
parata, dicitur qiioque roquitas, quasi dici bonum nisi intercedente voluntate. 
flpqualitas et vertit in rebus, id est Tollo voluntatem omnia actus est in- 
in dictis et factis hominum. Justitia differen.s, quippe affectio tua votum 
autem quiescit in inontibus justorum. imponit open tuo. Et alibi, crimen 
Inde est quod ei propne volimus loqui, non contrahitur nisi intercedat volun- 
dicimus a‘quum juditium, non justum, tas noccndi, ct alibi, voluntas et pro- 
et hominora justum non irquam, abu- positum distinguunt maleflcium, orgo 
tontes tamon his appcllatiombus dici- ot factum l>onum. Vel ut alii diciint, 
mue judiccm a?qmim, juditium justum. Justitia est voluntas, constans et per- 
. . . Rcstat ut exponanius quid sit pelua id est justitia est virtus. Vel 
justitia. Justitia est secundum Pla- sicut ego puto vere et proprie omnis 
tonem virtus qua- plurimum potest in justitia est voluntas, et omnis voluntas 
his, qui miminum possunt, nempe in talis, eat justitia. Et quia posset esse 
persoms miscrabilibus ovidcntms clar- voluntas inconatans, ad differentiam 
escit justitia. Vel ut Tullius ait, additur constans, id est invariabilis, 
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The statement of Azo is extremely interesting, for he draws 
out at length the conception of justice as being primarily a 
quality of God, and secondarily of man.^ 

Justice is then a quality of will, it is the will to carry out 
that which is in accordance with mquitas, and this is found 
first of all in God, and secondly in man. Neither God’s will 
nor man’s determines the nature of justice, but justice is the 
conformity of the will of God and man with that which is 
cequum, the conformity of the will of God with that which 
is His own nature, for in the phrase of the Prague fragment, 
God is wquifas.^ 

The conception of justice in these writers is profound and 
significant. We shall presently deal with the interpretation 
of their conception into the practical theory and criticism of 
law, and we shall then see how significant these conceptions 
really are. We may find a fitting conclusion for their treat- 
ment of justice in a passage from the ‘ Qusestiones ’ of 
Irnerius, a passage which describes the vision of the ineffable 
dignity of J ustice surrounded by her daughters, Eatio, Pietas, 
Gratia, Vindicatio, Observantia, and Veritas, and holding 
.^quitas in her embrace, while she deals with the “ causes ” of 


quip lioniinein facit constantem, et quin 
poBset voluntas esse conatann et tein- 
poranea additur pcrpetua id est in- 
doficiens, \‘oi ad oniiua iiegotia patens. 
Et quia posset osse voluntas constniis 
©t perpetua, osset tamon Je tribuciida 
injuria, additur tribucns jus buum 
cuique. Dicitur autem tnbuons prop- 
ter aptitudiiiem et non in actu. Kec 
enim semper tribuit sod ad tnbu- 
cndum semper est apta. Ergo ©t 
omnis justitia est voluntas tabs et 
omnis voluntas tabs convertabihter est 
justitia. . . .” Cf. Accursius, Gloss on 
Instit. 1. 1, “ Justitia ” and “ Notitia.” 

' Azo, ‘ Sumnia Institutionum,’ i. 1 : 
“ Est autem justitia constans et per- 
petua voluntas jus suum cuique tribu- 
endi, ut f¥. eodem 1. justitia. Qua* 
deflnitio potest intelligi duobus modis ; 
uno prout est in creatore altero prout 


est in creature ; et si intelligatur prout 
in creatore, id est in Deo, omnia 
verba proprie posita sunt, et plana sunt 
omnia: quasi dicoret, justitia est Dei 
dispositio, qusc in omnibus rebus recte 
consistit et juste disponit : ipse retri- 
buit unicuique secundum opera sua, 
ipse non vanabiJis, ipse non est tem- 
poralis in dispositionibus vel volunta- 
tibuB suis ; immo ejus voluntas ^t 
constans et perpetua ; ipse enim nec 
habuit principium, nec habet vel hab©- 
bit finom. Altero modo intelligitur 
prout est in creatura, id est in homine 
justo. Homo enim Justus habet volun- 
tatem tnbuendi unicuique jus suum : 
©t ita voluntas dicitur justitia et dicitur 
voluntas tribuere jus suum, non quan- 
tum ad actum sed quantum ad aflecti- 
oncm.” 

* See note 1, p. 8, 
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God and men, and, rendering to every man his due, preserves 
unharmed the society of men.^ 


' Irnerius, ‘ Queostiones de June sub. 
tilitatibus/ Exordium, 2 : “ Sunt onim 
preolusa vitreo pariete, cui litteria 
aureiB inscnptuB est totue Iibrorum 
legalium t^xtue. Quas cum avide 
legerem ttttentu:5quo rontucror, quasi 
per epeculum 1111(11 visa ost incffabili 
dignitatis habitu Justitia, cujus in 
vertice recumbebat ocuIih Kiciareis ar- 
denti luininia acio Ratio, dispositie 
hinc indo sox quaei circa matrcni 
Jufltiiiam iiliaVniK : Roliciouc, Piotate, 
Qratia, Vmdicatione, Obsorvantia, Veri- 


fate. Sub ipsius autem amplexu re< 
sedit ^quitas vultu bonignitatis pleno 
. . . Justitia vero una cum prole 
generosa solis his quie illic aderant 
invigilare contenta erat ; causas enina 
et Dei et hommum crebris advertebat 
suspiriis easque Ians prorsus equabili 
por manus Equitatis trutinabat ut 
salvo singulis suo merito sorvetur 
incorrupta societas hominiim ounc- 
torumque perseroret ilhbata oom* 
xDuiritaB.** 
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We have considered the nature of justice as it is thought of 
by the civilians ; we must now turn to the theory of jus — that 
is, the whole system of law. The author of the Prague frag- 
ment defines jus as being justice embodied in a command or 
law, whether written or customary,^ and in another passage, 
of which we have quoted a few words, he describes jus as 
having its origin in justitia, and flowing from it as a stream 
flows from its source ; justice is the will or purpose to give 
every man his due, a will which is perfect and complete in 
God ; justice is this will unexpressed, jus is the expression of 
this will. But justice also differs from jus, for the former is 
constant, unchanging, while the latter is variable : this is due 
to the varying nature of the circumstances to which it has 
to be adapted.* This conception of the relation of jus and 
justitia represents, we think, the normal judgment of these 
civilians. Placentinus repeats the statement that jus is de- 
rived from justitia, and adds that justitia is so called because 


^ See p. 8, note 1. 

* ‘ Fragmentum Pragense,’ iii. 9: 
“ Cumque do jure Romano traotare in- 
tendat, inde sumpta occasione do Jure 
general! qusedam pricmittit, tarn Rom- 
ano juri convenientia quam alii. Set 
quia in justitia jus initia liabet, et ex ca 
quasi rivulus ox fonto manat ideo earn 
anteponit. Fst autem justicia voluntaH 
jus suum cuique tribuons. Quffi quidem 
in Deo plena est et perfecta, in nobis 
vero per participationem justicia eeae 


dicitur. Hoc autem totum commune 
habet cum jure, nisi quod justicia 
laton.s Oat voluntas, jus manifosta : vel 
ecripto vel rebus vel facLis. Set difiort 
ju.sticia a jure, quia justicia est con- 
stana, jus autem vaiiabilo. Set in 
eadem, insuper in oodem legislatore 
qui idem videtur justum facer© ; set 
potiuB facit hoc aubjectarum rerum 
vanetas ipsa, sicut splendor eolis oculoa 
quidem mulles et lippoa et egrotos 
ledit et exasperat.’’ 
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all jura have their foundation in it.^ The same conception 
is again stated by Azo, who adds that whatever justitia de- 
sires, that jus pursues.* 

These are significant phrases, but it may be thought that 
after aU they are only phrases which had Uttle practical 
significance. That is not the case ; but rather it is certain 
that the mediaival civilians were clear in their judgment that 
laws which are unjust must be modified and brought into 
accordance with ju8tic.e. 

It is, indeed, maintained by some that before the develop- 
ment of the great school of Bologna, the attitude of those 
who taught or practised the Eoman Law was one of much 
greater freedom than later. It is certainly interesting to 
notice the very emphatic phrases of some of the early writers 
of the school of Bologna, or of those who stood outside it. 
One of the most remarkable of these is contained in ‘ Petri 
Bxceptiones Legis Romani.’ In the prologue to his work he 
uses a very emphatic phrase, expressing his determination to 
repudiate anything in the laws he was handling which might 
be useless or contrary to equity.® In another passage he lays 
down the principle that in special cases, affecting in a high 
degree the public or private convenience, or for the purpose 
of putting an end to quarrels, a judge should be allowed in 
some measure to depart from the law.* 

* Placentinus, * Sunima rnstJtuti- exitus planis et apertis oapitulia eno- 

onum,’ i. i: “ Coinpeteuter eium damuK. Si quid inutile, ruptum, 
domiixus Justinianus de justitia ef jure a'quitative contrarium in legibus re- 
prcemittit, d© justitia, ut pot© ex qua pentur, noetris pedibus subcalcamus.” 
omnia jura emanant, tanquam ex fonte * ‘ Petri Exception©©,’ iv. 3 : “ Cura 
rivuli. . . . Est autein dicta jii'^titia out-em ©ecunduin legem profertur judici- 
quia in ea etant omnia jura.” um, oranino logi© sententia ost servanda, 

* Azo, * Summa Instit.,’ i. 1 ; “A nisi aliqua causa apparuerit, per quam 

justitia enim velut a materia, et quasi nocease sit, aliquid temperament! im- 

fonte quodam omnia jura omaiiiint ; rnisc'eri sententise. Causa aulem ilia 

quod ©mm justitia vult, idem jus pro- debot osso ©videns ct honosta, perti- 
Bequitur. . . . Et dicitur justitia, quia nens ad maxima commoda ©t mcom- 

in ea stant omnia jura. Jus ergo inoda publica vol pnvata. Sicut enim 

derivatur a justitia.” maxim® utilitatos conservandae sunt 

* ‘ Petri Exceptionos Legum Roman- atque retinend®, eic et maxima mala 
orum,’ Prologue: ” Utnusque juris ©t detrimenta vitanda atque repel- 
naturali.s scilicet et civilis rationo pcj - lenda. , . , 

specta, judicionim et conlrovert-ioiuiu “Si praivalidu ration© monente vol 
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It ifl significant that the author of the ‘ Summa Codicis,’ 
attributed to Imerius by Fitting, takes up the same position, 
and clearly lays it down that laws which are contrary to 
equity are not to be enforced by the judge.^ A similar view 
is expressed in an extremely interesting discussion by Bul- 
garus, one of the four doctors, the immediate successors of 
Irnerius in the school of Bologna. He is commenting on a 
phrase of Paulus, “ In omnibus quidem, maxime tamen in 
jure, sequitas spectanda est.” He urges that this means that 
we must always consider carefully whether any particular 
law (jus statutum) is equitable, if not it must be abolished. 
The judge must prefer equity to strict law — e.g., strict law 
enacts that all agreements must be kept, but equity declares 
that certain agreements, such as those made under false 
pretences, or through fear or violence, or by minors or women, 
are not to be kept ; the judge must decide such cases on the 
ground of equity.* It is clear that the civilians who have 


cogente, logum aententm ahquando 
minus vel majus in judicio profertur, 
cum sancti canones, qui majons vigon.s 
Bunt et auctoritatis, iUom 
patiantur, nemini mirum vidcri de- 
bet. . . . 

“Hoc igitur ot in sa'culanbua legi- 
bus atque negotiie ab eorum trarta- 
toribus, cum res expostulat, obser- 
vandum putamus ; et non solum 
propter supraclictas causae, sod etiam 
ut graves inimicitiar* velocius finiantur. 
Quis enim earn xeprehendet senten- 
tiam, qua praeterita mala sopiuntur, 
Burgentia prasfocantur pax firraior 
Bolidatur. Hoc autem legum siv© 
judiciorum temperamenturn non im* 
prudenler quibuslibet liominibus judi- 
cibus est committendum, sed juris 
auctoritatibua, qui non facihter gratia 
vel pecunia corrumpuntur, rehgiosie ot 
timentibus Deum.” 

* Irnerius, ‘ Sum. Cod.,* i. 14. 0 : 
“ Conditoe leges intelligenda} sunt 
benignius ut mens earum eorvetur ot 
ne ab equitate discrepent : Icgitima 
enim priocepta tunc domuiu a judice 


admittuntur, cum ad oquitatis ra* 
tionem ac( ommodantur. Item in 
legibu^ intelbgondis ne qua fraus ad- 
lubeatur, vitandum est. . . , 

“ 7. OmniB enim interpretatio ita 
facionda est, ne ab equitate discrepet, 
©t ut omnis absurditas evitetur, et ne 
qua fraus admittatur.” — Cf. on this 
passage Fitting’s Introd., p, Ixxi, &c, 
Cf. also Imerius, ‘ Questiones de Juris 
Subiilitatibus,’ Exord. 6 : “ Porietem 
vero supra memoratam frequentabant 
honorabiles viri, non quidem pauci, 
sedulo dantes opcram, ut si que ex 
littcris iilis ab equitatis examine dis- 
sonarent, haberentur pro cancellatis.” 

* Bulgarus, ‘ Comment, on Digest,* 
L. 17. 90 : “ In omnibus quidem, max- 
ime tamen in jure, Eeqmtas spectanda 
est. (PauluB.) iEqmtas in singulis 
cauBis et negotiis spectanda est, maxime 
tamen lu jure, hoc est, inquirendum an 
decern pro decern reddi, vel aliquid 
simile. Sit ©quum. Maxime vero in- 
quirendum est, an quolibet jus statu- 
tum sit ffiquum. Verbi gratia, lex 
Fusia, lex Papia, queo quia lequitatem 



16 


POLITICAL THEOBT OP ROMAN LAWYERS. [PABT I. 


been cited looked upon cequitas as a test which should be 
applied to actual laws, that if these were not conformable to 
ceguitas they ought to be amended, and it seems clear that 
some of these civilians thought that even the judge in deciding 
cases must correct the application of actual laws by reference 
to the principle of ceqnitas. 

Here we conu;, however, to an ambiguity in the meaning of 
wquitas, of which we must take account. So far we have 
considered the term defined as some essentially fair and 
reasonable adjustment of things, a principle which finds 
expression in Ihe just will to give every man his due. We 
have now to observe that the term mquitas is also used, 
by some at least of these civilians, in a much more technical 
sense. All the civilians agree with such a statement as that 
of Bulgarus, but they differ greatly as to the sense in which 
mquitas is to be understood. 

The ‘Brachylogus' draws attention to the apparently contra- 
dictory statements of the Code on the relations of the magis- 
trate to mquitas. In one place it is laid down that mquitas 
and justice are to be held superior to strict law, while in 
another, all cases involving such a divergence of law and 
mquitas are said to bo reserved for the Emperor’s decision.^ 
The author, who provides no solution of the question which 
he has raised, evidently feels that the relation of the magis- 
trate to mquitas was not easy to determine. 

non habent, tolluntur . lex Fulcidia, eecundum ajquitatom, id est, potius 
quae, quia continet ©quitatem, confir- non esse servanda quam socundum 
matur. Vel dicit, in omnibus profes- juris rigorem aique angustias.” 

Biombus et artibus, maxiino in jviria * * Brachylogus,’ iv. 17. 4 : “Sinvoro 
professione. Nam in grammaticis ©t ©quitas juri scripto contraria videatui*, 
dialecticis spectatur ot clijudicatur, quid socundum ipsam judicandum est ; ait 
eequius ot melius wit : utruni quod enim (constitutio) ; ‘ Placuit in omni* 
Plato an quod Aristoteles sensent. bus rebus prsecipuam ©sse justiti® ©qui- 
Maximo auLem in juris profos.sione, ut tatisquo quam atricti juris rationem ’ 
dixit apectatur ©quitaa, ut judex earn (Cod., in. 1, 8). Huic vero adversari 
stricto juri prajforat. Narn cum jus videtur lex poaita in pnmo libro oodi- 
strictum ait, pacta servari : ©quitaa cig, titulo do legibua et constitutioni- 
autem sua distmctione dicat qusedam bus, ‘ Inter jus ot sequitatem inter- 
pacta servanda non esse, ut qu© dolo, positam intorpretationem nobis solus 
qua* metu, quic vi, qufleve cura minore, hcet et oportet inspicer© ’ ” (Cod., i. 
vel qua? cum femiua, et qua cum filio- 14. 1).— Cf. Roger, Summa Cod., i. 1. 
fam facta sunt ; judex decernere debet 
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A gloss of ImeriuB, published by Pescatore, seems clearly 
to teach that in the case of a conflict between jus and cequitas 
the prince alone can intervene.^ 

One school of civilians seems to have held to the view, 
possibly the older view, that the judge must decide cases in 
accordance with the abstract principle of wquitas, even 
against the written law ; but another school maintained that 
the wquitas which the judge was to obey was of quite 
another kind. In the collection of disputed questions com- 
piled by Hugolinus, we have a passage which makes the 
nature of the discussion clear. The question raised on 
Cod., iii. 1. 8 was the following — Whether unwritten equity 
was to be preferred to strict law ? Some said that the passage 
meant by “ justice ” that which was established by law {lege), 
and not that which a judge might consider to be justice ; and 
they quoted Nov., 18. 8 to show that the strict law must 
be preferred to such personal judgments. Others said that 
justice, whether written or unwritten, was to be preferred 
to strict law (jus), and they referred to Dig., i. 3. 32 and 
33 in support of this position.* Savigny has drawn atten- 
tion to an observation of Odofredus which seems to im- 
ply that Martin, another of the four doctors, had often 
appealed to an unwritten equity, even against the written 


^ Irnerius, GIosh on Cod., i. 14. 1 
(in G. Pescatore, ‘ Kritische Studien 
auf dem Gebieie der Civilidtischen 
Littorargeschichte des MitteJaltors/ 
p. 91) : “ Y. cum equitas et jus in hie- 
dem rebus versentur, diffcrunt tamen. 
fjquitatis etiim proprium est id quod 
justum est simpliciter proponere. 
Juris autem idem proponere volendo 
scilicet aliquantum auctoritat'O sub- 
nocti. Quod propter hominuin lapsus 
multum ab ea distare contingit, partim 
minus qusm equitas dictaverit con- 
tinendo, partim plus quam oporteat 
proponendo. Multis quoque aliis modis 
equitas et jus inter se difierunt, cujus 
dissensus interpretation ut lex fiat, soils 
principibus destinatur.” 

* Hugolinus, * Dissensiones Hoznin- 

VOL. n. 


orum,’ 91. Pra^dioto titulo (Cod., 
lii. 1. 8, Placuit) : An a?quita8 

non ycripta juri stricto pneferatur ? ” 
Ojsseiitiunt in cod. tit. (Cod., iii. 1. 8). 
JJicunt erum quidam quod ibi lo- 
quitur do justitia quuc est a lego 
cousututa, ot non de ca quec quis 
excogitat ox ingenio suo ; nam illi 
etiam strictum jus prseferetur, ut in 
Auth. de Tnente ot semisse § Stu- 
dium {Nov., 18. 8). AJii contra, et 
dicunt idem in omni justitia, scilicet 
ut stricto juri pracferatur, sive scripta 
sit, sive non, quum etiam, si non sit 
scripta bene debet servari, ut D. 
(i. 1, 32, 1, and 33), et ut notavi 
supra de Legibus et Constitutionibus 
phncipum (Cod., i. 14. 1). 

£ 
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law.^ Azo, in his treatise on the Institutes, shows that he 
understood by the aequitas which was to override the written 
law a written asquitas — not some principle which a man may 
chance to find in his heart.* In another place Azo puts the 
same view with great clearness : it is certain, he says, that 
cequitas is to be preferred to strict law — that is, an wquitas 
devised by law, not by any one’s private judgment.® 

When, therefore, we consider the account by Hugolinus of 
the dispute in the law-schools about the meaning of (equitas, 
and then compare the position of Azo with that of the ‘ Summa 
Trecensis,’ and the author of the ‘ Bxceptiones,’ we become 
clear that there was a real uncertainty about the meaning 
of csquitas and its relation to strict law ; and we shall be 
inclined to agree with Fitting that there is some reason to 
think that the early Bolognese and the pre-Bolognese civilians 
may have held a more free position with regard to the 
written law than the later members of the school of Bologna. 
For our purpose — at least for the present — it is sufficient 
to observe that the controversy brings out the great im- 
port.ance of the theory of justice, or cequitas, as the source 
and the test of law ; and it is clear that even those who 
might not agree with the principle that the judge should 
decide according to his own opinion as to what might 
be just, yet held firmly that an unjust law must be 
abrogated. Irnerius, in the ‘ Qusestiones,’ speaks of the 
many honomable men who diUgently see to it that if 
anything in the law is found contrary to cequitas, it is 


' Savigny, ‘ (3oacliu'hte dca Rumi- 
Achen Kechts, etc.,’ ch. xxviii., note 92 : 
“ Odofredus in Dig. Vetus, L. 4, § 6, do 
his qui not. (3. 2): ‘Dixit Martinus, 
de sua ficta sequitate et buraali, 
propter quas passus est inultas vere- 
oundias, &;c.’ ’* 

• Azo, ‘ Summa Institut.,’ iv. 17. 2 : 
“ Item in pronunciando potius debet 
Bervar© a?quitat©m, quam jus scriptam. 
Quod est intelligendum do aiquitate 
aoripta, non de ea quam quis ex corde 
Buo inveniat : ut et majori reverentia 
vel timore serventur omnia a’qiiitatis. 


eeu justitiin pra?cepta. I'rfPHOntia evan- 
goliorum debet esse apud judicem a 
priiicipio judicii usqao ad finem ut no. 
in sum. C. d© jiid. § pncsentiam.” 
Cf. Accursius, Gloss on Cod., iii, 1. 8, 
“ In omnibus rebus.” 

• Azo, ‘ Brocardica,’ Rubric Ixxvi ; 
“ iSquitas profertur rigori juris.” 
Oertum ost, tequitatem stricto juri 
©880 praiforendam, ut C. d© jud. 1. 
placuit (Cod., lii. 1, 8). g£quitat©m 
dico, lege, non cujusquam ingenio ex- 
cogitatam, ut C. de leg. et senat. 
cons., 1. 1 (Cod., i. 14. 1). 
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cancelled ; ^ and in another treatise he says that the 
authority of the law is only gladly accepted when it is 
equitable.* 

Jus is, then, according to the civilians, derived from 
justitia — is the manifestation of justitia ; but the question 
then arises whether this manifestation is complete and 
adequate. Justice is the wUl to render to every man his 
due. Is this good will perfectly and constantly represented 
in the actual body of law or jus ? Some of the civilians, 
at least, clearly recognise tbat the representation is not 
complete — that the embodiment of the good will is not 
perfectly adequate to the good will itself. 

But before we deal with this, another question arises, that 
is, whether justice in man is a perfect reproduction of justice 
in God, of the final justice. Some at least of the writers on 
the Civil Law are very clear that this is not the case. There 
is a very interesting passage in that anonymous treatise, ‘ De 
Justitia,’ to which we have already referred, bearing upon 
this. The author makes a very clear distinction between the 
divine and the human justice, although he holds that the 
latter is also by the divine testimony declared to be divine. 
He urges that there is a great difference between such a 
divine law as that of the Gospels which bids a man turn 
the left cheek to the smiter, and the human law which 
permits men to oppose violence to violence. The author 
looks upon human justice as incomplete and inadequate, but 
he argues that it is a preparation for the divine or perfect 
justice, and he regards the relation between the law of the 
Old Testament and that of the New as illustrating the con- 
ception of an imperfect law, and an incomplete conception 
of justice, preparing the way for the perfect.* 


* Imerius, ‘ Quseationes de Juris 

subtilitatibufi,' Exord. 6 : ‘‘ Parietem 

vero supra memoratam frequentabant 
honorabiles viri, non quidem pauci^ 
sedulo dantes operam, ut si que ex 
litteris illis ab equitatis examine dis* 
sonarent> haberentur pro concellatis.*' 

* IrneriuB, ‘De jEquitate,’ i. : “Juris 


etenim legumque auctoritas tuno de- 
mum gratanter acceptatur, quando 
equitatis ratione commendatur.” 

* * Do Justitia,’ 8 : “ Eat autem 

justitia alia supema, alia humana. 
Supernam dico quo et prima et ultima 
Jure dicitur, que nunc evangelica dici 
potest, ex evangolio piis auditoribus 
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There does not seem to have been much discussion of this 
point among the civilians, but the distinction seems to have 
been familiar to them. Eoger clearly refers to it in discuss- 
ing the nature of justice and jus, when he speaks of that 
aspect of justice which allows a man to return a blow, as 
being unjust when considered by itself, but just when com- 
pared with injustice ; ^ and Azo does the same when he speaks 


nunc influit, et hie inoonlur, ibi per- 
ficitur. Humana ost quam lej;ibu8 
comprehenaam vidomue, quum ot ipaam 
divinam esse divino didioimue testi- 
monio. Et illam quidcm ille por pf' 
vel per euoe norvoft manifoste danxU, 
istam vero nonnullorum Jionunuin 
occulto nature inwtinctu pancdeiidam 
inseruit. Videntur autem ui inontis 
aibi invicem adversan , ut occe per* 
mittit Icgitima \'i oposita vim repellcns 
jubet evangelium peroucienoi maxillam 
prebere ot alteram. Set si hec jm© ut 
opoitot, advertamus, intelligotur non 
©as oontrarioteto sos© ojHignaro, set 
alteram altori quibuadam gradibus et 
preparatiOfie congrua minijstram esse. 
A summa etenim iniquitato qua te 
ultro leder© cupio ut ad summaiu 
v'eniatur ooncordiam ©t paciemiam, 
gradus eat nomiiii nocorc, etsi lavcs- 
situs sis injuria. Set ai liluto minon 
malo tu maju8 inforre voJh, nondum 
ad id quod equum ©st oscendisti. 
Pormitiit ergo justitice ratio par pai’i 
refern non tom incitando ad ipsuin 
©xigere quam proibondo, ne vel manus 
pro nullo inferatur, vel majus pro 
minori referatur. . . . Quaro et pro* 
I’bitione qualibet arcemur et poimis* 
sione quodam quasi limite distormin* 
amur sicut ot in oo quod permittimur 
oculum pro oc-ulo vol aliquid ejusmodi 
petere, detinemur anima (a) dicta 
imquitate. Ab hoc gradu facile 
ascenditur ad illud evangelii (dimitte 
©t) ‘Dimittite et dimittetur vobis.* 
Eat in eodem et pneparatio atque 
materia superions justitias ; cum enira 
ex hac justitia ju© nobis fit sumende 


vindictc* nimirum habemus quod juxtn 
evangelium dimittendo mentum nobis 
eomparemus. Sic et in aliis contein- 
plan licet. Quit autem iniioim, si 
istiua proccpla sunt ab illius diversa, 
cum otmm iDa ipsa ahiid antigui, aliud 
novi testament) discipulis sit dictum ? 
Quod totuni /it nulla rariantis incon- 
etaniia set dispcnsantis provddentia. 
Novit einm Dous liominom proprio 
delicto morlahtatiH isliuK condicionem 
subiturum osse, praiparavit itaque 
Buain justiliam mutabili vite congru* 
ontem, ut jpsn perpetua transitonia 
qtioqiie rebus moderari dignaretur, 
quasi lux permanens res trenseuntes 
Kuis perfuiideret i-adiis, cum vonssim© 
ebeatur in seendum eocuh persevera* 
tura. Undo ©t in omnibus qui par* 
ticipos cjuB hunt non modo robur in 
ponculis labonbut. conlompneridxs, sot 
in proprjjs moriliuw coliibendis liabot 
tomperantiam. Huixmnam ergo justi* 
tiam ill jure civili logibusque interim 
Bpectabirnue.” 

> Roger, ‘ Summa Codicis,’ i. 1 ; 
“Bed cum principow et alii dc jure 
tractantes circa equitatom et justitiam 
lutendant constitucro, hoc faciunt vol 
referendo so ad illam primam partom 
justitia^ in qua justitia, ratione naturali 
dictante, pnmum dcbuit offioium suum 
oxorcere, ut Deum revereri, parentes 
liberis aleri ; aut referuut se ad illam 
^cundum partem quo cum sit in so 
visa injustitia, tamen ex comparatione 
oltenus injustitie visa ost justitia, ut 
percuseum repercutere ; quia hoc est 
in oihcio justitio ne alium violes nisi 
iacesBitus mjui’ia.” 
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of the second form of equity which forbids you to injure your 
neighbour unless you have been injured, and says that this 
is inequitable when compared with the highest equity, which 
consists in turning the other cheek to the smiter.^ 

When we turn back, then, to consider the relation of jus 
to justice we shall not find it surprising that these jurists 
hold that no system of law devised, however carefully, by 
man, can be a completely adequate manifestation of the prin- 
ciples of the Divine justice. This conception is very clearly 
illustrated in two passages of works which do not apparently 
come from the School of Bologna. The first is from that 
Abridgment of the Institutes to which we have before 
referred. Justice is said here to have many qualities in 
common with jus, but also they differ, for God is the author 
of justice, while He has made man the author of jus. 
Justice has also a wider scope than jus, and the author 
refers to an imaginary case, whether the property of Lazarus, 
which had upon his death passed to his sisters, should have 
been restored to him. Jus could say nothing on such a case, 
but justice would find the answer. And thus, he says, 
justice will always find a solution for new cases for which 
jus could not make provision.- 

A similar conception is expressed by the author of the 
Prague fragment in the passage already quoted, when he 
says that in justice jus has its beginning, and that justice 


' Azo, ' Summa Codicis,’ XntroU., 20 ; 
“ Super iis omnibus traetant principos 
referendo se ad primam aiquitutem, 
qua? est de summa Tnnitatc et fide 
catholica ; siv’o ad socundarn, qure oat 
de non \ lolando proximo, nisi cum 
fuoris laocssitu'i injuria ; qua? quidem 
est iniqua rospoctu illius summse jequi- 
tati.s, qufB est, ut si quis te percusserit 
in unam maxillam, prtebe ei et al- 
teram.” 

* ‘ Abbreviate Tnstitutionum,’ 1 : 
” Justitia ot jus quod idem vidotur 
esse in hoc quod conveniunt quia 
utrumque prfecipit, prohibet, per- 
mittit et pumt : sed differunt quia 
justioiss Deus auotor est, juris vero 


Dous hominem fecit auctorom ; item 
justicia ad plura patet quam jus. 
Verbi gratia, ut in vulgar! insistam 
oxomplo, reauscitati post triduum 
Lazari devoluta erat, sive ox testa* 
mento sivo ab intestato, ad sorores 
suae ejus hereditos : una ratione vid- 
otur ei restituenda horeditas, quia 
restitiita erat et vita, quod majua 
erat ; altera ratione non videtur ei 
restituenda, quia ad sorores trans- 
latum erat dominium. Hie de jure 
non mvenies quid sit statuendum ; 
justicia tamon quid dictet inveniet, et 
sic singulis diebus formantur nova 
negotia, in quibus locum habet justicia 
sine jure,” 
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is the will to give every man his due : this is complete aud 
perfect in God, in us it is called justice “ per participationem ” ; 
justice differs from jus, for justice is constant, jus is vari- 
able, though this variability lies in the nature of the things 
with which it is concerned, rather than in itself.^ 

We have thus indicated some of the most important 
elements in the theory of the relation of jus to justitia, 
but the conception of jus can only be adequately considered 
in relalrion to t,he more or less formal definitions and dis- 
cussions of it which we find in the treatises of the great 
jurists. We may take these in their chronological order, and 
begin with an interesting discussion by Irnerius of that phrase 
of Paulus on which we have already commented in our first 
volume : “ Jus pluribus modis dicitur : uno modo, cum id quod 
semper aequum ac bonum est jus dicitur, ut est jus naturale. 
Altoro modo, quod omnibus aut pluribus in quaque civitate 
utiUs est, ut est jus civile ” * (Gig., i. 1. 11). Irnerius compares 
with this the phrase of Idpian : “ Jus est ars boni et sequi ” 
(Dig., i. 1. 1), and asks how these two conceptions can be 
reconciled with each other, lie replies by pointing out that 
the phrase of Ulpian assumes that jus represents the 
authority of him who ordains it, but also the principles of 
cequitas ; but the word jus is also sometimes used to describe 
a form of authority which does not necessarily represent 
cequitas, as, for instance, an unjust judgment of the Praetor. 
Irnerius explains that this is called jus because the Praetor 
ought to give a just judgment. The distinction between the 
“ natural ” and the “ civil ’'jus is related to this double sense 
of jus, and also to the fact that the “ civil ” jus often has 
reference only to some particular place or time, while the 
“ natural ” holds always and everywhere.® This is only a 


^ See p. 13, note 2. 

* Vol. 1. p. (io. 

* Irnerius, ‘ Qua?8tiones de Juris 

Bubtilitatibus,’ i. 2 : “ Diffinitio queiu 
commejnorasti prapcipentis auctonta' 
tem Bimul cum equitato significat. 
Ars enim prasceptio est, ‘ bonum et 
spquum ’ hoc est quod equitas. Hoc 
est ergo dicere : ‘ ars bom et equi,’ 


quod est ; constituentis praiceptio qu® 
vertitur in equitate. Est autem equi- 
tas ejus quod recte fit cum sua causa 
coequatio et congruentia. Sot causa 
ejusmodi alia nafcuralia, alia civilis. 
Dedi tibi X. mutua : reddi miclii a te 
decem congruit causes precedenti, id 
est dationi X. quas causa naturalis ©st, 
lf.©m rem bona fid© a non donuno 
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brief summary of the discussion : how far Imerius’ interpreta- 
tion really corresponds with the meaning of Paulus and 
Ulpian may be doubted, but the passage serves to show very 
clearly how strongly the mediaeval civilians insisted upon the 
conception of law as representing the principle of justice, and 


emptam triennio oontinuo posaedi ai- 
lente domino : earn rem michi applican 
convenit cauaa? poRsessionis et silentii, 
(et) hceo eat caui^a civilis. Quaro ot 
cquitas alia naturalia, alia civjlia, 
utramque autem sub equitatia nomen 
cadere non ambigitur. Secundum hoc 
nomen simpliciter et in genere accipiiur 
equitas in ea diflinitione, cum dico jus 
Gonstitutam equitatem vel artem boni 
et equi. Et its, sive diffinitio (nem) sive 
secundum earn nomon proferaa, non 
aiiud intelhgo nisi auctoritatem cum 
equitate, sive naturaU sive civili causa 
nitente. Unua ergo significationis 
modus in talibus accipitur. Set etiam 
dt intordum, ut sola deprehondatur 
auctoritas, cum prorsus desit equitas 
veluti cum pretor inique decernit : sot 
tamen ot hoc solol jus appellari. Licet 
emm non sit cequum, ab eo tamen 
statutum est quern oportet ooquitatem 
statuore. Ergo et hoc dicitur jus 
respectu cequitatis non quia insit» 
set quia pro officio statuentis inesse 
debuit, nec dici potest alia(m) esse 
nominis ejusdem signihcantiam set 
rnagis eandem set improprie acceptam. 
Set cum translate \^ocabulo ojus quod 
fit significamus locum in quo fit, tunc 
alia significatio recte dicitur. Et hoc 
ex ipsia Ubri verbis apparet, istam 
scilicet aliam esse, in superioribus ean- 
dem (esse) significationem. TJnde non 
immerito te movet illud quo rnodo sit 
accipiondum, quod dicitur naturale et 
civile diverse modo jus dici, quid ergo 
michi hao in re videatur, accipe. 
Equidem opinor juris consulti ita 
dividentis intentionem hano fuisse ; 
diversitates quee sub hoc nomon cadunt 
aperte distinguere. Et ilia quidem 
diversitas est preoipue quam proponit 


in Bne, qua jus dicitur, ut supra dizi, 
locuK sive necessitudo ; oodem enim 
nomine res piano alia demonstratur. 
Sot et ilia prior significatio, quamvis 
sit una, non est tamen sine varietate. 
Cum enim ad demonstrandam const! • 
tutam equitatom accomodata sit, inter- 
dum dernonstrat id constitutum quod 
oporteret quidem esse, set tamen non 
est aequum, hinc ergo gradatim venitur 
ad id quod habet quidem equitatem, set 
earn que certo loco vel tempore claud- 
itur, ideoque non exequatur natural! 
cum ilia et ubique et semper optineat. 
Tails ergo vidotur istius responsi 8M1» 
sus : juris nomen in legibus assidue 
positum alias propriam alias translatam 
habet significantiam. Propria est qua 
demonstratur constitutio pertinens ad 
equitatem. Hec autem constitutio 
alias equitatem habet, alias non habet 
etsi habere debet. Rursus cum equi* 
totem habet, aut est ea qus oznni 
congruit et loco et tempori, aut ea quee 
non usque quaque est equitas, set certo 
dumtaxat loco vel tempore. Et ita 
fit (ut) sub una significatione ad equi- 
tatem scilicet portincnte multi sunt in- 
spiciendi ipsius equitatis modi. Primus 
quidem ubi deprehenditur equitas im- 
mutabilis, sequens, ubi mutabilis, ter- 
tiua ubi magis imitatio est s^quitatis. 
Has autem sub una significatione 
diversitates sequitur alia prorsus sig- 
nificatio, quam supra dixi translatam. 
Cum orgo non significationis set magis 
inspiciende equitatis diversi dicantur 
hoc in loco modi, non est quare tnove- 
aris, quoniam nulla relinquitur contra- 
diotio tarn naturale quam civile una 
significatione jus dici, utroque responso 
in hoc consonanto." 
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as deriving its character from this fact. This is still further 
illustrated by another passage in the same treatise.^ 

Prom Imerius we turn to Placentinus and consider his 
definitions of jus, lex, and jurisprudentia. Ail jura flow 
from justitia, as the stream from the source. But jus may 
be used in many senses. It may be called an art, and it 
has then l,o do with the good and equitable ; but it may 
also be used for the place where jura are declared, or for a 
relationship of blood, or it may be equivalent to potestas, as 
when a man is said to be sui juris. It may also be used 
for the form of an action, or for the rigour of the law, or 
“ mquivoce ” for broth (pulmentum). But jus is in the first 
place the art of that which is good and equitable. There 
are three precepts of jus — to live honourably, not to injure 
another, and to give every man his due. Lex is a general 
command to do all honourable things, and a prohibition to 
do the opposite. Jus is that which the law declares, while 
lex is the declaration of jus. Jurisprudentia is the know- 
ledge of what is just, what is unjust, what is imlawful in 
divine and human and legal matters. Justice is a virtue, 
jurisprudence a science.^ 


‘ Inienus, ‘ Quastionos/ ii. 1 : “A. 
Jus suum cuique tribuere pars est 
in difiinitione justitiae. Pars autem 
hujusmodi prior est toto. Eadem 
ratione et jus prius est juatitia. Set 
cum dicitiir jua artem esse boni et 
flpqui ot nccipitur bonum et ®quum pro 
justitia, videtur ipsa quasi matona 
prior jure. 

I. Id quod modo jua appellamus, 
pnusquara constltueretur, flpquum fuit, 
et hoc quod dico, in jure pentiura vol 
civili clarum est. Nam ea qujc con- 
venientia fuere, consensu comprobata 
sunt, nec pos6e(n)t comproban, nisi 
prius esaent qute in deliberationem 
caderent . . , tieneraliter ergo sive jus- 
titiam sive bonum et aiquum voces 
prius hoc intelligenfium est. Illud 
mox constitutum juris recipit nomen. 
Ante quam autem constituatur, iicet 
hoc nomine careat, in ipsa tamen jus- 


titia oontinetur, et ipsa tribuere hoc 
indepinentor gestire videtur. Unde et 
‘ perpetua voluntas ’ jurevocatur : cum 
enim interdnm re ipsa non tribuat, a 
proposito tamen non desistit, atque hac 
ratione volimtatia scilicet ab oquitate 
diflcornitur.” 

“ Placentinus, ‘ Summa Institu- 
tionum,’ i. 1 : “ Qu£o de justitia et 

jure tractantur mento leges appel- 
lantur. Haac enim inter caetera quee 
leguntur, nobis ad legendum propon- 
uniur, et veluti excellentiora, per 
autonomasiam leges nuncupaiitur. 
Compotenter enim dominus Justin* 
ianua d© justitia et jure, praemittit, 
de juatitia, ut pote ex qua omnia 
jura emanant, tanquam ex fonte rivuli. 
Et de jure, quod est universale et de 
singulis quae sunt jura est prtedicabile 
vel d© jure, id est juris scientia, sive 
d© arte ista. Videamus itaque quot 
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The treatment of the subject by Azo is very similar : it 
would indeed appear probable that it is based upon Imerius 
and Placentinus. He also describes jura as flowing from 
justitia, as the stream flows from its source. Jus is derived 
from justitia ; but also jus may be used in various senses. 
It is interesting especially to observe that he gives the same 
explanation as Imerius of the sense in which the Praetor is 
said to declare jus, even when his sentence is unjust. Azo 
concludes with a discussion of the relation of jus publicum 
and jus privatum, and with the statement of the tripartite 
nature of jus privatum as consisting of Natural Law, the 


Law of Nations, and Civil Law. 

modis dicatur jus, quid sit jus, qu^B 
sint praecepta juris, quid lex, quid 
ratio, quid asquitas, et quid sit juris* 
prudentia, quid justitia, et undo dic- 
atur. Jus dicitur ars ista stout jam 
dictum est. Jus dicitur de bono et 
sequo. Jus dicitur locus in quo jura 
redduntur. Jus quoque vooatur san- 
guinis necessitudo. Jus quoque dicitur 
potestas ut cum dicitur, hic est sui 
juris. Jus quoque dicitur instru- 
mentum vel forma petendi ut actio e.st 
jus, item jus dicitur juris ngor. Sod et 
pulmentum jus soq^uvoce nuncupatur. 

Jus est ars boni et aequi, ergo per 
consequentiam mali et intqui, potest 
enim intelligi ut htec definitio sit 
hujuB artis, potest et dici ut sit 
definitio prjecopti quod est do bono 
et aequo. Sequitur, juris projcepta sunt 
tria, juris inquam id est juris arti.s. 
vel juris omnis quod praecipit, nec 
enim jus omne pra'cipit, sed orono 
quod preecipit vel praecepit bonesto 
vivere, vel altorum non lacdere, vel 
suum cuiquo tnbuere. Sod not- 
andum quod hoc ultimum arctius hic 
accipitur quam in definition© jus- 
titiee, Siquidem ibi coraplectitur haic 
tria, hic autem illud solum, quod 
extra duo pnma praecepta relinquitur. 
Lex est generalis sanctio, cuncta 
jubens honeeta, prohibcns contraria. 
Ergo jus legis est signifioatum* lex. 


1 

ut oratio quae legitur, juris est sig- 
nificatura, sicque jus et lex ita se 
habent ut argumentura et argumen- 
tatio. Kationis nomen latms quam ista 
patet. Nam et argumentum est ratio 
licet non sit jiw, dicitur quoque ratio 
quia sit requitas. . . , 

Junsprudcntia est scire quid sit 
justum, quid injustum, quid illicitum 
in divinis liumani.squo, sive forensibus 
negotiis, difTort ergo multum juris- 
prudentia a justitia. Siquidem juris- 
prudcntia prircipit sive dignoscit, 
justitia tribuit. Item justitia est 
quoddam summum bonum, jurispru- 
dentia medium, item justitia virtus 
est, junspnidentia scientia.” 

* Azo, ‘ Summa Institutionum,’ i. 
I : “A justitia enim velut a materia, 
et quasi fonte quodam omnia jura 
cmanant : quod onim justitia ^■ult, 
idem jus prosequitur. . . , Et 

dicitur justitia, quia in ea slant 
omnia jura. Jus ergo derivatur a 
justitia, et habet varias significationes. 
l^onitur enim quandoque pro ipsa 
arte, vel pro eo, quod scriptum 
ImbomuH de jure, et dicitur ars boni 
et £cqui, cujua merito qms nos eocer- 
dotes appellat : justitiam namque col- 
inus, sacra jura ministramus (unde 
et leges dicuntur sacratissima', 1. leges 
eacratissimee Cod. de legi). (Cod., i. 14. 
9.) . . . Nam author juris est homo \ 



26 


POLITICAL THEOEY OF EOMAN LAWYEBS. [PABT L 


Our examination of these discussions will have made it 
plain that the mediaeval civilians maintain the doctrine 
that law (i.e., jus) is the embodiment of the principle of 
justice, that they are clear that all systems of law rep- 
resent the attempt of man to apply the principle of justice 
to the circumstances of human life. Justice is the source 
of law : from it law proceeds, by it law is to be tested, in 
accordance with it law is to be made or to be changed. In 
the first volume of this work we have endeavoured to point 
out that these are the principles laid down by the great 
jurists of the second and third centuries ; while they are 
restated, and to some extent developed, by the compiler 
of the Justinian Institutes in the sixth century. We have 
now endeavoured to show that the mediseval civilians not 


author juatitifc eat Deus ; et socun- 
dum hoc, jus ot lex idem signilicant. 
Licet aut<^ra laigiasimo dicatur lox, 
omne quod legitur ; tamen epeoiohter 
aignificat sanctionom justam, jubenle/ii 
honesta, proliibentcm contrana. . . . 
Jus etiam quaiicloquo ponitur pro 
jure naturali tantum, quandoquo pro 
jure civili tantum, quandoquo pro 
jure praetorio tantum, quandoquo pro 
eo tantum, quod competit ox sen- 
teniia. Praetor enim jus dicitur 
redder© otiam cum miquo decernit, 
relatione facta non ad id quod pra'tor 
fecit, sed ad illud quod praotorem 
facer© convemt. Nam si non habetur 
respectus ad id quod debuit fieri, 
non a?quum jus, sed iruquum dicitur 
roddidisse. . . . Quandoque ponitur 
pro juris rigoi'e, ut cum dicitur, inter 
jus ©t equitatem, etc., ut C. de logibus 
et constilut. 1. pnma. (Cod., i. 14. 1.) 

« . . Difiert ergo mviltum jurispru- 
dcntia a justitia. Siquidera jurispru- 
dentia dinoscit, justitia autem tnbuit 
cuique jus suum. Item justitia virtus 
eat, jurisprudentia scientin. Item jus- 
titis ©St quoddam summum bonum, 


jurisprudentia medium. . . . Hujus 
Btudii dujc sunt positiones : publicum 
<‘t privatum. . . . Est autem jus pub- 
licum, quod ad statum rei Ronianee 
pcrtinet. Et consistit in sacris, sacer- 
dotibus ©t magistratibus. . . . Jus 
autom privatum est, quod ad sing- 
ulnrero pertinet utilitatem : aubaudi 
pnncipahtcr, secundano tamen ©t ad 
rompublicftin pertmet. Und© ©t dio- 
itur : ©xpedit reipublic®, n© quis ro 
Kua male iitatur, ut infra, de his 
qui 6ui vel alieni juris sunt § ult. 
Sic quod reipubhc® principoliter in- 
tor©«t, socundano puto quod respiciat 
utilitatora singulorum. Est autem jus 
maxim© pnvatum, tripartite collectum. 
Est enim ex generalibus praeceptis, aut 
gentium aut civilibus. Maxim© ideo 
dixi quia et jus publicum jure gentium 
eat Btabilitum. Nam erga Doum, vel 
©cclesiara vel sacerdotem religio est de 
jure gentium ut ff. eo. 1. j. § ult. et 1. 
li. quod et publicum s. appellavi. Ex 
hoc patot otiam quod publicum et 
privatum non sunt species juris, sed 
ossignentur res vel person®, super 
quibus posita sunt jura,” 
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only recognise these principles, but develop and expand them. 
To these writers law is not the expression simply of the 
will of the sovereign — ^if we may use a phrase which belongs 
to a later time, — but rather all systems of law represent the 
attempt to apply the fundamental principles of justice to 
the actual conditions of human life. 
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CHAPTER III. 

THE THEORY OF NATURAL LAW. 

We have considered the nature of Mquiias and Justice, and 
their relations to jus — that is, the system of law. We have 
now to approach the question of law in another fashion, to 
consider the nature and significance of a classification of law 
which the media3val civilians inherited from some parts of 
the Digest and from the Institutes of Justinian. Private 
law had been described by Ulpian and by the compilers of 
the Institutes as tripartite, as consisting of “ Natural Law,” 
the “ Law of Nations,” and the “ Civil Law.” We have now 
to consider the treatment of law under the terms of this 
tripartite description. 

We must begin by observing that all mediseval civilians, 
whether of the school of Bologna or not, accept the tripartite 
division : it is needless to cite passages to establish this, as 
it is stated or implied by every writer who deals with this 
aspect of law. We (juote two phrases to illustrate the matter, 
one from an anonymous work which is thought by Pitting 
to belong to the eleventh century, — to be antecedent, that 
is, to the school of Itologna, — the other from Placentinns.^ 
As far as we have seen, there is no civilian down to the 
time of Accursius who rejects or throws doubt upon the 
propriety of the classification. We must consider what they 
understand it to mean, and what is its significance. We 

* ‘ LibeUu.s tie verbis Legalibus,’ i : i. 2 : “ Duplex est juris utilitas, iema 

“ Tria autem sunt principalia jura : jus est auctoritas, natura, gens, civ’ita.s, 
naturale, jus civile, jus gentium.” aicque jus aliud naturalo, aliud gentile, 

PlacentinuB, ‘Summa Institutionum,’ aliud civile,” 
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begin by considering the meaning of Natural Law, its 
definition and relations. 

There is some uncertainty as to what exactly the great 
jurists of the second and third centuries understood by the 
phrase. Ulpian, in one well-known phrase, defines Natural 
Law as something very like an animal instinct, rather than 
a rational apprehension and judgment.^ But, as we have 
endeavoured to point out, an examination of all the im- 
portant references to the subject leads us to think that it 
is doubtful whether even Ulpian intended tliis as a complete 
treatment of the subject — in other passages he seems to come 
much nearer to the conception of Cicero : and the references 
of the other writers of the Digest and Institutes, and of 
8t Isidore of Seville, seem to show that the jurists in general 
never accepted the theory of Ulpian. We have endeavoured 
to point out that the legal theory probably held the Natural 
Law' to be the body of principles apprehended by the human 
reason as governing life and conduct, principles which are 
recognised as alw'ays just and good.* This, as we have 
pointed oul, is the sense in which the phrase was understood 
not only by Cicero, before the lawyers,® but also by the 
Christian Fathers.^ But we must refer our readers to our 
first volume for the complete exposition of our judgment 
upon this subject. 

In what sense is the phrase understood by the mediaeval 
civilians whom we are considering? In the first place, we 
must observe that they repeat from the Digest and the In- 
stitutes Ulpian ’s description of Natural Law, and sometimes 
they seem to agree with it. [We may take as an example 
Placentinus’ commentary on Ulpian’s definition. Natme, he 
concludes, is here equivalent to God, who has caused all things 
to be brought forth. The law of nature is in one aspect 
permissive, as regards, for instance, the begetting of offspring ; 
in another, obligatory, with respect to the bringing up of that 
which is begotten : this law is related to all animals.® 3 


* Dig., 1. 1. 1. 

* VoJ. i. chap. 3. 

* Vol. i. pp. 3*6. 


* Vol. i. chap. 9. 

* Placentinus, ‘Summa Inst.,’ i. 2 : 
Jus naturale est quod natura, etc. 
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But this passage if taken alone would give us a false 
impression of the standpoint of these civilians. We get a 
good deal nearer their position in the discussion of the 
meaning of the jus naturale by Azo in his work on the 
Institutes. Jus naturale, he says, can be described in several 
fashions ; it may be described as the instinct of nature, and 
then it has reference to all living creatures, or it may be 
described as the jus commune created by man, and in that 
sense it corresponds with the jus gentium, or yet again, it 
may be described as that which is contained in the Mosaic 
Law and the Gospel, or as that which is cequissimum, or 
again, it may be used for that law wliich protects agreements, 
and in this sense it is equivalent to the Civil Law.^ 

Azo enlarges the scope of the possible sense of jus 
naturale, while in the last sentence he suggests an important 
distinction between the first meaning he has mentioned and 
the other forms — namely, that in the first sense it describes 
a physical or sensuous instinct ; in the others it has to deal 
with the reason. It is important to observe this significant 
distinction between Natural Law, as something related to 
instinct, as in Ulpian’s definition, and Natural Law as related 
to Eeason, as in the other forms of law mentioned by Azo. 

. . . Natura id est Deus, quia facit hominum mdii.'^tna statutum ; et ita 

oronia nasci. Unde Ovidius, ' hanc jue gentium potest dici jus naturale 

Deus et melior litem natura diremit.’ ut j. do re. di. singulorum. (Inst., ii. 

Est autem jus natiu’je per exemplum, I. 11.) Item dicitur jus naturale, 

prolem procreare, quod eet permis- quod in lego Mosaica vel in Evangelio 

sionie, procreatam educare, quod ent coutinctur ut legitur in Docret. con. 

necessitatis, competitque hoc jus com- i, distinc. i. (Gratian, Dec. Dist., 1.) 

muniter et animalibus brutis. jus Item dieitur jus naturale toquissi- 

naturale intelligo, non ipsum educa- mum, ut cum dicitur lapses minorca 

tionis actum, sed animi praecedentem secundum aiquilatem reslitui, ut &. 

affectum, quo animal movetur ad do min. 1. i. m princ. (Dig., iv. 4. 

educandum.” 1,) Est etiam jus natural© quod 

* Azo, ‘ Summa Inst./ i. 2 : " J\i8 tuetur pacta ut ff. de pac. 1. i. in prin. 

autem naturale pluribus modis dicitur. (Dig., li. 14. 1) et in hac significa- 

Primus est ut dicatur a natura ailimati tione jus natural© potest dici civile, 

motus quodam instinotu natura^ pro- Prima autem definitio data est secun- 

veniens, quo singula animaha ad aliquid dum motuzn sensualitatis, alias autem 

faciendum inducuntur. Jus naturale assignat® sunt secundum modum 

est quod natura, id est, ipso Deus docuit rationis.” Cf. Accursius, Gloss on 

oxmiia animalia. . . , Dicitur enim Inst., i. 2, “ Jus Natural©.” 

quandoque jus naturale, jus commune 
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We should observe in this passage a phrase which is of great 
importance, the words which identify the jus ruiturale with 
the Law of Moses and of the Gospel. We shall have to 
consider this in connection with the Canon Law. In the 
meantime we may notice that the phrase is not isolated. 
Azo in another work refers to the jus naturals decalogi.^ 

The formal definitions of the jus naturals leave us in 
doubt whether the civilians had arrived at any clear view 
as to the sense in which the phrase should be used ; we may 
reasonably conclude that the ambiguity in the definitions of 
the ‘ Corpus Juris ’ hampered them so much as to make it 
difficult for them to come to any definite conclusion. The 
Canon Law presents in this respect a noticeable contrast with 
the Civil Law. The civilians cannot make up their minds to 
choose between the various senses in which the phrase might 
be used, while the canonists, as we shall see, decided clearly 
and definitely in favour of a particular usage. But on the 
whole it seems true to say that while the civilians hesitated 
to commit themselves in definition to any one sense of 
the phrase, they do very constantly mean by the jus naturals 
that body of moral principles which is always and every- 
where recognised by men’s reason as binding — that is, they do 
constantly use it in the sense in which it is sometimes used 
in the ‘ Corpus Juris Civilis,’ and regularly in the Canon Law. 
With all their hesitation about definitions the civilians as- 
sert very emphatically that the jus naturals is immutable, 
and not to be overridden by any other system of law. It 
is a graver fault to be in error as to the Natural than as 
to the Civil Law ; ^ no one can be allowed to plead ignorance 
of it.® Natural Law is not on the same level as other laws, 
but is in some sense supreme, not normally to be overridden 


* Azo, ‘ Summa Cod.,’ i- 18. 11- 

* Irnorius, ‘ De .d^quitate,' 3 ; “ Item 
plus est culpo naturale jus ignorarc 
quam civile.” 

® Roger, ‘Summa Cod-eis,’ i. 14: 

Item ignorantia juris alia naturalis, 
alia civihs. Ignorantia juris naturalis 
nemini subvenitur ; nom nemini per- 


nussum est ignorare jus naturale, sicut 
dicitur do liberto qui vocavit patronum 
in jus, non venia edicti potita. Nam 
etai protendat ignorantiam naturaJis 
juris, non subvenitur ei quin incidat in 
edictum ut C. do in jus vocando, 1. ii.” 
(Cod., li. 2. 2.) 
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by other laws, not to be abrogated except in certain rare 
cases. ^ The principle is well brought out by a passage in 
Hugolinus’ collection of questions disputed among the jurists, 
in which he puts together the views of different lawyers on 
the question how far the emperor’s rescripts, obtained con- 
trary to the existing law, were to be accepted in the courts. 
Wo shall have to return to the discussion of this subject when 
we deal with the theory of the authority of the ruler. In 
the meanwhile it is enough to observe that, while some jurist 
is represented as maintaining that imperial rescripts, unless 
they have been obtained by falsehood, override the Civil 
Law, he is also represented to have said that if these re- 
scripts are contrary to the Natural or the Divine Law, they 
are to be repudiated. The same principle is here said to have 
been held by Albericus.^ Placcntinus lays down a similar 
view in his work on the Institutes, in discussing the legis- 
lative power of the emperor.® Azo also held that a rescript 
of the emperor which is contrary to Natural Law is void.* 
It is clear from such passages as these that the mediaeval 
civilians have carried on from the Institutes the conception 
that Natural Law represents the immutable principles by 
which the world is governed, principles apprehended by men 
but not controlled by them. The civilians have learned 


* Bulgarus, ‘ Coiiinioiitary on Digest,’ 
L. 17. 8 : “ Sanguinis, id ©st cog- 

nationis jura, quod naturalia, nullo 
jure civili, ut emancipationo, adop- 
tioiio, toUl possunt. Naturalein enim 
rationom ratio civilis corrumperc non 
potest. . . . Sunt tamen qufcdam civilm 
jura, ut maxima et media capitis 
dimmutio quee etiam jura cogniiionis 
tollunt.” 

^ Hugolinus, ‘ Di8sen8ion68 Domin* 
orum,’ 6 : “Si vero rescripta non 
sint elicita, id est per subreption- 
em obtenta vel impetrata, otiamsi 
sint juri civili vel gentium contra- 
ria, peremtoriam exceptionem indul* 
gentia, omnino rata ©runt, nee ideo 
refutanda. Juri civili ideo dixi, quia, 
si juri naturali vol divino contradix- 


erint, refutantur omnino. . . . Domm- 
U8 Albericus alitor distinguit : utrum 
ex certa scientia iraperator rescriptum 
dedit, an per ignorantiam vel obropti- 
onem, ut, si ex certa scientia, valeant, 
nisi sunt juri natural! contraria." 

* Placentinua, ‘ Summa Instituti- 
onum,* i. 2 ; “ PJacuit inquam principi 
ut Jus coustituat ita ut non contra 
dominum statuat vel naturam.” 

* Azo, ‘ Sum. Cod.,’ i. 22. 2 : “Si 
tamen sit (rescriptum) contra jus 
humanum : aut est in laesione altorius 
aut non. Si e.st in laesione alterius : si 
quidom Ifedatur in eo, quod ei competit 
do jure naturali, nullum est ; quia 
jura naturalia dicuntur immutabilia ut 
Institut. de jure iiat. penult.” (Inst., 
1 . 2 . 11 .) 
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from the ‘ Corpus Juris ’ the same conception as that held by 
the canonists. 

It must, however, be noticed carefully that these phrases do 
not by themselves furnish us with a complete or adequate ex- 
position of the theory of Natural Law held by these civilians. 
For while in these sayings we have the statement of the 
supreme and immutable character of Natural Law, in other 
places we find the jurists recognising very clearly that as 
a matter of fact there was much in the actual law and in 
existing institutions which was contrary to Natural Law. 
We have just cited a passage from Bulgarus, in which he 
asserts that naturalis ratio — i.e., in this case, jura naturalia — 
cannot be annulled by Civil Law, but we should now observe 
that the jura cognationis, which belong to the jura natu- 
ralia, are as a matter of fact abrogated by capitis diminutio.^ 
This is expressed in more general terms in a treatise which 
may very probably be earlier than Bulgarus, in an appendix 
to ‘ Petri Exceptiones Legum Eomanorum.’ * 

The truth is that the mediseval jurists, while they say that 
Natural Law is immutable, also maintain that certain rules or 
institutions of the Civil Law, which they recognise as legiti- 
mate, are in some sense contrary to Natural Law. It will 
be well therefore to consider their theories of certain insti- 
tutions, and when we have done this, to ask how far these 
represent a coherent system of thought. 


^ See p. 32. 

^ ‘ Petn Exceptionum Leg. Rom.,* 
App. I. 2 : “ ‘ Naturalia jura civilia ratio 
perimero non potest ' : per se tantum ; 
set aliquando alio sustentt^ta presidio 


perimit : veluti jus cognationis natu- 
rale est, pcrimitur tamen maxima 
capiti:4 diminutiune : sot hoo fault 
malefitiuin cum jure." 


VOL. n. 


0 
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THE THEORY OF SLAVERY. 


The mediaeval civilians, like some of the great jurists of the 
Digest and Institutes, are involved in what seems at first sight 
an inconsistency and a self-contradiction. At one moment 
they speak of the jus naturale as immutable and perpetual ; 
at another they describe and assent to institutions which 
they say are contrary to the jus naturale, such as the in- 
stitutions of slavery and property. Some jurists of the 
Digest lay down very clearly the principle that slavery is 
contrary to nature or natural law, while at the same 
time they accept the institution. It is the same with the 
mediffival civilians, and indeed in general their views are 
directly taken from the ancient jurists. The author of the 
‘ Brachylogus ’ puts together the phrases of Florentinus 
and Ulpian, which assert that slavery is contrary to 
nature, and that by natural law all men were bom free.^ 
^Irnerius is quoted by Odofredus as classing slavery among 
those things in respect of which the Civil Law adds to 
or takes away from the jtis commune ; and there is an 


^ ‘ Brachylogivtf* i. 3. 3 ; “ Servitus 
autem eut juris gentium constitution 
qua quia dominio alieno contra nat- 
uram subicitur. Jure onim naturali 
omnea homines liberi nascebantur.” 

* Imorius, ‘ Glosses on Dig. Vet./ 
in Savigny, ‘ Geschichte des Kdm., 
Rechts, note 49 to chap, xxvii. 

Odofredus* in ‘ L. Digest,’ i. 1. C: 
“ Unde dominus yr. lucerna juris 
super lege ista scripsit gloaam inter- 
linearem elegautissimis verbis, et bene 


dicit ipso : ista htera dicit, jus civile 
est, quod noque a jure naturali vel 
gentium in totuin recedit, nec per 
omnia ei servit : cum ergo a jure 
aliquid additur vel detrahitur juri 
communi ; illud jua civile elficitur. 
Dicit glosa interlinearis : additur vel 
detrahitur juri communi, turn nova 
materia ut tutela : turn forma, ut 
servitus : turn aquitas ut matrimon- 
ium : turn iniquitas, ut dominium : et 
sic interlinearis glosa denotat quatuor/* 
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interesting discussion of the subject in another gloss on the 
Digest by the same jurist. Liberty, he says, belongs to 
the Natural Law ; it exists both in fact and by law. In 
fact, it is interfered with by force, in law by another law, — 
for the law of nations is contrary to the law of nature, just 
as the Lex Falaidia was contrary to the earlier law. The 
slave has no doubt naturalis facultas, but he has not 
the facultas of doing whatever he wishes, for his facultas 
is dependent upon the will of his lord.” ^ Bulgarus, in a 
passage to which we shall have to recur, asserts that slaves 
are by Natural Law free, and all men are equal.® Placentinus 
quotes and comments upon the saying of Florentinus.® Hugo- 
linus describes freedom as the primitive condition of man.* 
These quotations will suffice to make it clear that the 
jurists of the twelfth and thirteenth centuries take over 
from the ancient lawyers the theory that in some sense 
slavery is contrary to nature or Natural Law, and yet that 
it is an institution of the jus gentium or of the jus civile. 


' Irnerius, ‘ Glosses on Digest. Vot.* 
(ed. E. Besta), Dig,, i, 5. 4 : “ Libor* 
tas V. naturalis ; Y. a jure natural! 
introducta, sed quia in facto et jure 
heo facultas consistit, ideo factum et 
jus ei resistit. v, facultas. Y. duplex 
est hec naturalis facultas : nam ot po'^se 
mihi largitur quasi de facto ei hcen- 
ciam dat pro modo juris : dupliciter 
ergo excipitur : in eo eniiii quod facti 
est, facto, idest vi resistitur ei : in eo 
enim quod juris est non videtur tacite 
permissuin quod vetitum est nomina- 
tim. § 1. V, Contra naturam : Y. aliufl 
jus alii contrarium, uti jua gentium 
juri natural!, lex falcidia legi antique, 
sed quod remanet ex prion una cum 
posteriori in unum quasi corpus con- 
jungitur. Hoc in corpore nil ropentur 
contrarium.” Dig., i. 5 . 5 : Et bcr- 

vorum § 1, V. in dominum nostrum : 
Y. Per hoc differt liber a servo. Servus 
enim licet naturaloin habot facuUatoiu 
non tamen habet facultatcm faciondi 
quid vult cum servi focuUas jjendol 
ex arbitrio domini : quod autem ad- 
dit, ‘ nisi quod vi aut jure pro- 


hibetur ’ (facit) determinacionem facul- 
tatis.” 

* Bulgarus, ‘ Commentary on Dig.,* 

L. 17. 22 ; ‘ In personam servilem 

nulla cadit obhgatio.’ Jure quidem 
natural! quo liber est, naturaliter obli- 
gatur.” L. 17. 32; “‘Quod attinet 
ad jus civile,’ &c. Servi pro nullis 
habontur, quia nec civilia munera 
gerunt, nec ahos obligant sibi, nec se 
aliis. Jure vero natural! quo omnes 
homino.s a^quaJes sunt et obhgant et 
obJigantur,” 

^ Placentinus, ‘ Summa Inst.,’ i. 3 : 
“ ServituB est eonstitutio juris gen- 
tium qua quis ... id est jua quoddam 
agontibus constitutum, quo quis do- 
mmio alieno subjicitur contra nat 
uram, quipp© inspects natura omnes 
sunt jcqualcs, sed jure gentium sunt 
iiia-'quales,” 

* Hugolinua, ‘ Summa on the Three 

Digoata,’ i. 6 : “ Et quidem distin- 

guitur, quia aliua est status primeevus, 
et dicitur libertas ; alius secundus, et 
dicitur sorvitus : alius tortius, et die- 
itur liberliaitatis/* 
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We find that is the contrast between the natural and the 
conventional order of society, illustrated by the institution 
of slavery, just as it is in the ancient lawyers and in the 
Christian Fathers. We must presently consider how far 
the same thing is true in the case of these civilians with 
regard to the institution of private property. But before 
doing this, it will be convenient to consider a little further 
the principles of the civilians with regard to the position 
of the slave. As far as we can judge, these do not in any 
imx)ortant point depart from the principles of the ancient 
law, but perhaps they ca.rry a Uttlc farther that tendency 
to modify the condii.ion of slavery which we find in the 
‘ Corpus Juris ’ — at any rate, they restate some of the phrases 
which exhibit this tendency. 

The author of the ‘ Brachylogus,’ Bulgarus, and Azo, all 
restate the principle of the jus civile — that the slave has 
no persona.^ But Bulgarus points out that, under the jus 
naiurale, the slave is under “ obligations,” and others may 
be under “ obUgations ” to him, and these obligations can 
be enforced under the Praetorian law. The slave cannot 
indeed sue or be sued in civil cases, but he can both sue 
and be sued in criminal matters ; ho can i)roceed even against 
his master in such cases, and can appear against him to 
maintain his own liberty and in some other matters.^ 


^ ‘ Bi’acliylogns,' i. 9. 2 ; “ Servi (»mm 
jure civiJi niillain persuiiajn habent ; 
ideo nuptias, quae juris civilis eunt, 
non contrahunt.” 

Bulgarus, ‘Comm, on Dig./ L. 17. 
107 ; “ Servue in civih causa nec agero 
potest nec conveniri.” 

Azo, ‘ Sum Cod./ jv. 36 ; “ Quia 

quantum ad jus illud (civile) servus 
pro murtuo Imbolur/’ 

- Bulgarus, ' Comm, on Dig./ L. 17. 
22 : “ ‘ In personam sorviloin nulla cadit 
obligatio ’ Jure quidern naturali, quo 
liber est, naturalitor obligator. Civili 
vero, quo ncque civis est, noquo civil- 
iter obligator. Dorninum autem de 
peculio jure prsetorio, ox euo contractu 
obligat, sicut ex dolictis privatis noxal' 


itei, ox publicis autem dolictis natur- 
oJiter et civiliter obiioxius constitu- 
itur.” L. 17. 32: “'Quod attinet 
ad jus cnilo/ etc. Servi pro nullis 
habontur, quia noc civilia munora 
gerunt, nec alios obligant sibi, uoc se 
aliis. Jure voro naturali, quo omnes 
liorntueH aequales sunt ot obligant, ©t 
ohligantur. Undo et alio.? dominis et 
dominos aliis jure priotorio obligant.” 
L. 17. 107 : “ “ Cum servo nullo actio 
eat/ In ciimmali et actusari et 
accusaro potest, quandoque otiarn 
donunum. Sed ot pro libertato ad- 
versus dominum consistere potest : 
sicut ot in sorvitutom vindicari. Idem 
de possessione momentanoa et eepul* 
chro violate agit, et cum eo agitur.” 
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When we turn to the subject of the limitation of the rights 
of masters over their slaves, we find that in the main these 
jurists restate the position of the older law. Plaoentinus, 
for instance, sums up its most important provisions in one 
passage founded on Inst., i. 8. The master could once ill-treat 
or kill his slave at his pleasure, now he may not do any of 
these things without definite cause, and even if he has cause, 
if he kills his slave, ho will bo pimished as though he had 
killed another man’s slave or a freeman, and he may not 
ill-treat him beyond reasonable measure. If he does this, 
the slave is to be compulsorily sold.^ Eoger puts one 
point very clearly when, in commenting on a rescript 
of Constantine (Cod., ix. 14), he explains that the master 
has the right to punish his slave, but if in doing so he 
wilfully kills him, he will be liable to a charge of homi- 
cide.® Azo, commenting on Inst., i. 8, repeats the view of 
Placontinus and the Institutes,® and does the same when 
commenting on Cod., ix. 14, but with some modifications, 
and, as he says, differing from Placentinus on one point. 
The master, he says, who kills his slave without cause and 
wilfully, is liable to the same charge as though he had killed 
a freeman ; but if, he says, the master punish him reasonably, 
then he is not liable to any punishment, and he adds that 


* Placentinus, ‘ Sura. Inst., i. 7 : 
“ Et quidem potestaa dorainica juris 
gentium est, et olim in servos dorami 
latissime competebat, poterant enini 
impune eos occidere, multo fortius 
intollerabiliter verberare, atqui coorei* 
tionem accepit. Non emm licet 
domino sine causa jusla in servum 
suum sjDviro, neo etiam causa inter- 
cedente supra raodum. . . . Ergo si 
quia Occident servum propnura ita 
punietur per legem Corneliam, ac si 
Occident servum alienum, hominem vo 
liberum, sed Aquilia non tenobitur, 

qus domino et non contra dominum 
ex ordine competit. Sed et si dommus 
servum non occiderit, sed alias male 
tractaverit, eum venundare hoc in cosu 
bonis oonditionibus jubebitur, ut neo 


ampliua ad dominum revertatur, nec 
ab emptore pes.sime tractetur. Et 
interest dommorum, sorvis juste 
doprecantibus auxilium non denegari, 
duplici ratione, ut vel modicum ac« 
cipiant protium, et ne ois justa de- 
precantibua, cenaura siroili negetur 
auxilium.** 

* Roger, * Summa Cod.,* ix. 12: 

‘ Post vim illicitam tractat de licita 
que adhibotur ad emendationem ser- 
vorum sive proquinquorum ei corrop- 
tioms causa virgis aut loris servum 
dommus afflixerit aut in vincula con- 
jocorit. Servo mortuo nullum crimen 
in bis seu metum patietur ; sed si 
voluntate ictus fustis aut lapidis eum 
occiderit, homicidii erit obnoxius.” 

• Azo, ‘ Sum. Inst.,* i. 8. 
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Placentinus had stated a contrary opinion. This is not the 
case in Placentinus’ treatise on the Institutes just quoted, 
but it may bo so in the treatise on the Code, or in some 
gloss ; it would be interesting if indeed Placentinus had 
expressed this view, but it seems improbable.^ It is import- 
ant to notice that Placentinus says that a master killing 
his slave without cause will be punished as though he had 
killed a freeman, and that Azo says the same. This seems 
to be stronger than either Inst., i. 8, or Cod., ix. 14. 

The mediaeval jurists again follow the Code in recognising 
the Churches as places of sanetuary. Eoger is clear that a 
slave taking refuge in a church must be surrendered to his 
master, but only when the latter takes an oath that he will 
not punish him,^ while Azo holds that those who have fled 
from their masters to the church, in order to escape excessive 
cruelty, are to bo sold, and not restored to him.® 

With regard to the question of the ordination of a slave, 
Azo reproduces the provisions of Novel 323. 17. Slaves 
ordained with their niaster's consent are free ; if ordained 

^ Azo, ‘Sum. Cod.,’ ix. 14: “ Scien- liben. Servi nullo modo debent sub* 

dum est aufcem quod dominus olim cipi, nisi propter domini duritiam vel 

iinpune potorat occidcre servum suum : intollerabilem injuriam confugerint. 

aed hodie distmguitur, an occidat justa Hac causa ' PRsante non sunt suscipi* 

causa : ut tunc non toneatur, ut ff. de cndi. Set si inopmnto in ecclosia 

verborum obligationib, 1. qui servum, invent! fuerint, mox ab yconomis et 

et de legatis primo 1. quid orgo § si aliis clericis dominis sunt reddendi, 

haares (Dig. xlv. 1. 90 and xxx. 1. 53, 3) saornmento tnmen prestito quod 

an sine causa; et tunc aut voluntate nuUam patiantur injunam a dominis 

sua aut casu aut culpa. In primo casu propter hanc offensam. Si vero etiam 

tenetur, tanquam si liberum oecidiseet. hac cauciono pra'stita noluorint ad 

In secundo nullo modo ut infra oodem dominum redire, manu mox injccta 

1. unica (Cod. ix. 14). Ubi nulem rovoeontur, ot hi contigorit condigi in 

vorberibus et fame ipsurn nffligit: .si ipsa concertationo, dominus nullam 

id fieret moderate, impuiiitum erit : penam paoiotur.” 

licet Placentinus dixont contranum. * Azo, ‘S!um. Cod.,‘ i. 12: The 
8i autom immoderate fiat : confngero elave who flics to a church is to bo 

potest servus ad slatuas vel praisidcs, delivered up to his master. “ Et hoc, 

ut compellatur dominus vendero ser- si sorvus confugent ad ecclosiam 

v'um bonis condition! bus, id est ne propter delictum suum : alioquin, si 

rovertatur in domini potestatem, ut propter sievitiam domini, compoUitur 

Institut ; de iis qui sui vel alieni juris dominus vendere ipsum bonis con- 

sunt § ult.” (Inst. i. 8), ditionibu.s, id est, ne amplius rever- 

* Roger, ‘Sum. Cod.,’ i. 10: tatur in potestate domini.’* 

“ Cbristiaui quidaxn sunt servi, quidam 
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without the knowledge of the master he can within one year 
parove that the man is his slave, and reclaim him.‘ With 
regard to the reception of slaves into monasteries, Azo 
summarises the provisions of Nov. 5, 2. If any unknown 
man enter a monastery, he is not to receive the habit for 
three years, and if within that time his master appears and 
proves that he is his slave, or adscriptius, or colonus, and 
that he has fled to the monastery to escape his work, or 
because he had committed some theft or other crime, he is 
to be restored to his master, on an oath that he will not 
punish him. But if after three years he has received the 
habit, no claim is to be entertained.* 

It remains to notice some statements by these jurists on 
the position of the ascriptitius, and the distinction they 
draw between his position and that of the slave. Imerius, 
commenting on Florentinus’ definition of slavery in Digest, 
i. 5. 4, says that the asoripUtim is not subject to the domin- 
ion of another man, but is the slave of the estate {glebe). ^ 
Placentinus is more explicit, and says that in his judg- 
ment the ascriptitius is liber, although he is servus glebe.* 
And Azo is even more dogmatic, and maintains that the 
ascriptitius is really free {liber), although he is bound by 


' Azo, * Sum. Cod.,’ i. 3. 14 : “ Sorvi 
autem si fiant clerici scientibus et 
non contradicontibus dominis, liben 
6unt : si autem ignorantibus, licet 
domino intra annum fortunam ser- 
vilem probare, et suum servum 
recipere.” Cf. Nov. 123. 17. 

® Azo, ‘Sum. Cod.,’ i. 3. 16: 

“ Nunc autem de monachis ... si 
autem incogmtus sit, per tree annos 
habitum ei non praestet, sed oxperi- 
mentum ot probationem vitso ipsius 
accipiat : si quidem intra triennium 
venent aliquis dicens eum servum 
suum esse, vol adscriptitium, vol col- 
onum, et ideo ad monasterium venisse, 
ut culturam agrorum eifugeret, vel 
propter furta, et alia delicta monas> 
terium intra^se, eaque fuerint appro* 
bata, domino suo reddatur oum rebiu, 


quffi in monasterium duxisse probetur : 
ut tamen prius quidem jus jurandum 
accipiat a domino suo, quod nihil 
patiatur. Si autem intra tnennium 
nemo ex prcedictis personis inquiet- 
averit eum, et transacto triennio osten- 
derit se probatum Egumeno id ost 
Abbati, det oi schema et nullua ei 
postea pro fortuna sit molestus donee 
tamen in monastcrio deget.” 

• Imerius, ‘ Glosses on the Digest 
Vetus ’ (ed. E. Besta), i. 6. 4, § 3 : “ v. 
Manu capiantur : Y. asoriptitia enim 
condicio non est ea qua quis alieno 
subjicitur dominio, sod glebe servus 
intelligitur, non principaliter persone.” 

• Placentinus, ‘ Sum. Inst.,* i. 3 : 
“ Ascriptitius quoque meo judicio liber 
ost, licet sit servus glebs.” 
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certaiQ kinds of servitium,^ and he repeats the provision of 
the Novels that he can be ordained without his niaster’,8 
consent, but must in that case continue to fulfil his agri- 
cultural task.* 


^ A*o, ‘ Sum. Inst./ i. 3 : ** E®t 

©rpo notanda Humraa diviRio porson- 
arum, quod omnos liommeB aut liberi 
Bunt aut Bervi, id est, omiiis homo aut 
est libor nut sorvus, ut ita phiraliB 
oratio rcpolvatur in .singularem, ut ff. 
de condic. \et. 1. falsa demonstratio 
§ ult. (Dig., XXXV. 1. 33, 4), ut ita 
vltotiir oppositio de duobiis assignatis, 
quorum unus est liber, alter sorvus. 
Nec est opposifcio de ascnpticio, quia 
ver© liber cat, licet quodam eervitio sit 
aetrictua, ut C. de episcopis et cl. 1. 
jubemus (Cod., i. 3. 36) et Aut. 
ascnpticios (Nov., 123. 17).** The text 
quoted is tbnt of Maitland in his 
■ J-trarton and Azo.’ Tlio text of the 
Basle edition of Azo reads : ** Quia fore 


liber est. Immo vidotur quod vere eit 
servus, cum inter adscriptitios et servos 
nulla sit differentia, ut C. de agri. et 
cenei. 1. ne diutius § si quis ” (Cod., xi. 
48. 21, § 1). Cf. for discussion of text 
of Azo, Maitland’s ‘ Bracton and Azo,’ 
p. xxxiv. Cf. Accursius, ‘ Gloss on 
Dig.,’ 1 . 5. 3, “Summa”: “Sed quid de 
aecriptitufi ? Respon. hberi sunt . , . 
vcl melius quo ad dominos servi sunt : 
quo ad oxtraneos liberi.” 

“ Azo, ‘ Sum. Cod.,’ i. 3. 14 : “ Nam 
ascriptitii contra voluntatem domin- 
orum etiam in possessionibus, in quibus 
amt adscript], fieri possunt clerici : ita 
tamen ut clerioi facti impositam agn* 
culturam adimpleant.” Cf. Nov. 123, 
17 , 
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THE THEORY OF PROPERTY. 

It has been pointed out in the first volume, that while the 
legal and patristic theories of Natural Law and natural 
equality are related to the same philosophical principles, there 
is a difference between them as to the nature of property and 
its relation to the Natural Law. It is not indeed certain 
whether all the jurists held the same opinions, we have no 
information as to the opinion of Ulpian, and one passage of 
Hermogenianus suggests that he may have hold that property 
belonged to the jus gentium, and not to the jus naturale, 
but it is clear that many of the great jurists conceived of 
property as a natural institution. ^ The Fathers, on the other 
hand, clearly held that property was not an institution of 
nature, that it belonged to the state of convention as opposed 
to the state of nature, and it is fairly clear that they had 
learned this doctrine from the philosophers like Seneca.® 
This doctrine assumed a legal form in the Etymologies of 
St Isidore of Seville ; his phrase is perhaps ambiguous, as 
we have pointed out,^ but it was in the Middle Ages un- 
doubtedly taken to moan that under the Natural Law all 
property was held in common. It is highly probable that 
this phrase of St Isidore is derived from some juristic source, 
for it is most probable that his legal chapters are based upon 
some law-book which we have lost.® 

When we now turn to the theory of property in the 

* Cf. vol. 1 ,, pp. 142, 144. 

® Cf. Voigt, ‘ Die Lehre vom jua 
naturale,' &c., vol. i., “ Beilage,” vi. 


' Cf. vol. i., ohap. 4 . 

* Cf. vol. 1 ., chap. 12, 

* Cf. vol. i., chap. 2. 
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mediaeval civilians, it is extremely interesting to find that 
they waver between these two traditions. Some of them 
simply repeat the general legal doctrine that property is an 
institution of natiural law ; others dogmatically assert the 
patristic theory ; while others again seem to hesitate between 
the two views. 

We begin with some references to the subject in those works 
which are either earlier than the school of Bologna, or at least 
independent of it. Conrat and Fitting have published a gloss 
on the Institutes which they consider to be entirely inde- 
pendent of Bologna ; a passage in this speaks of things 
which are acquired by the civil law or by the natural law.^ 
Pitting has published a bttle work which he considers to 
belong to the eleventh century, and to be of Korth Frankish 
origin, consisting of definitions of legal terms. This explains 
possessio in the terms of Digest, xli. 2. 1, and then adds 
that it is either natural or civil.* Another treatise, the ‘ De 
Natura Actionum,’ speaks of the accio in rem to which a 
man has the right, who has dominium by civil or natural 
law ; * and it is interesting to notice that the author has 
misquoted the passage in the Digest which he is citing — 
unless indeed his text was different, for Paulus, in this 
passage in the Digest, speaks of those who have dominium 
by the law of nations or by civil law. Fitting * has sug- 
gested that Placentinus is correcting this treatise, when in 
his work ‘ De Varietate Actionum ’ he states that dominium 
does not belong to the jus naturale ; ® we shall recur to this 
presently. The ‘ Brachylogus ’ enumerates six methods by 
which men acquire dominia under hfatural Law ; clearly 


^ ‘ Cologne Gloss on the Institutes ’ r 
Cum suporius sit locutiis de rebus 
que jure civili vel naturali atlquir- 
untur.” Fitting ha.s shown that there 
is very strong evidence that the author 
of this is Gualcausus of Pavia. See 
hia ‘ Die Institutionem Glossen des 
OualcauBus.’ 

® ‘ Libellus de Verbis Logalibus,* 64 : 
“ Possespio dicitur quasi positio sedis, 
quia naturaliter tenetur ab eo qui ei 


inaistit. Possessio naturalia sive oiv- 
iliB dotentio est.” 

* ‘ De Natura Actionum/ 63 : 
“ Accionum in rem alie utiles, alie 
directo. Directe, quo domino com> 
petunt, ut in Dig. : ‘ In rem accio ei 
competit qui jure civili vel naturali 
dominium habot.’ *’ Cf. Dig. vi. 1. 23. 

* H. Fitting, ‘Juristiache Schriften, 
&c./ p. 58, note 6. 

* Placentinus, ‘ Do Var. Act./ i. 4. 3, 
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the author of the treatise had no doubt that the institution 
of private property belonged to it.^ 

When we turn to the great jurists connected with Bologna, 
we find that they are divided — some definitely taking one 
view, while others hold the opposite one, while some speak 
in terms which are a little difficult to interpret. 
j^Imerius, in a gloss on the Digest, lays down the principle 
that there is no private property by nature ; * while in 
another gloss he says that private property is one of those 
institutions which illustrate the meaning of the saying that 
by the civil law something may be added to or taken from 
the jus commune, and that in the case of property this 
had been done by iniquitas.^‘2 These statements seem very 
clear and unequivocal. Private property is a conventional, 
not a natural, institution ; and Irnerius seems to mean that 
it is the result of some vicious disposition, as Seneca and 
the Fathers had held. We should indeed be inclined to 

suspect the influence of the patristic tradition. In the 
‘ Summa Codicis,’ which Professor Fitting ascribes to 
Irnerius, we find, however, a different view. In one passage 
the author speaks of the beginnings of naturalis juris 
dominium, and gives an account of the origin of property 
by “ occupat ion,” “ accession,” “ translation,” as in Institutes, 
ii. 1, or Digest, xli. 1 ; and a little farther on he says that 
there is a natural as well as a civil possession.* In a 

^ * Brachylogus,’ ii. 2 : “ Speciali ipse : ista lUora dicit, jus civile est, 

autem jure dominia rerum quteruntur quod nequ© a jure naturali vel gen* 
jure naturali aut jure civili. Jure tium in totum recodit, nec per omnia 
naturali quairuntur dominia rorura sox ei servit : cum ergo a jure aliquid 
modis : occupationo, inventione, Hpeci- additur vel detrahitiir juri communi, 
ficatione, contribution©, accession©, tra- illud jus civil© ©fficitur. Dicit glosa 
ditione.” intcrJmoans ; additur vel detrahitur 

* Irneriu.s, ‘ Glosses on the Dig. Vct.^ juri communi, turn nova materia, ut 

(ed. Besta), i. 1. 6: “ v. distincta. Y. (ut-oln : turn forma ut servitus : turn 
nature cnim nichil privatum.” uequitas, ut matrimonium, turn ini- 

* Irnerius, ‘Glosses on Dig. Vet.' quitas ut dominium, et sic interlinearis 
(in Savigny, ‘ Geschichto des Rom. glosa donotat quatuor.” 

Rechts, &c.,* vol. iv. p. 387, &c.) ^ Irnerius, ‘ Summa Cod.,’ vii. 23. 1 : 

Dig., i. 1. 6. Odofrodus in his L. : “Nunc possessionis ratio edisserenda 
“ Unde dominus yr. lucorna juris super e.st. Et qiiia nequo usucapio neque 
lege ista senpsit glosam interlinearem longa pra^scriptio sin© possessione con- 
elegantissimis verbis, et bene dixit tingit, ideo igitur in medio de pos* 
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collection of the “ Distinctiones ” of the oldest glossators, 
it is said that possession may be understood in two ways — 
either as civil, which is a matter of law ; or as natural, which 
is a matter corporis vel facti. Natural possession is described 
in terms suggested by the definition of Paulus (Digest, xl. 1. 
2, 1) as “ quasi pedum positio seu assessio ” — that is, in terms 
of physical occupation.^ 

The jurists of the latter part of the twelfth century present 
very conflicting opinions. We have a report of the opinion 
of Joannes Eassianus, in which he is represented as having 
held that those things which are stilJ common property have 
continued under the primeval natural law, by which all things 
were common.^ Placentinus, in his treatise ‘ De Varietate 
Actionum,’ says explicitly that by the jus naturale all 
things are common, and there is no private property ; ® and 
in his Summa on the Institutes he says that property in 
things is acquired by the jus civile or the jus gentium, but 
not by the jus naturale, by which all things are common.* 


sosisiono appoint, cum ot nuturaiiH juris 
dominmm ab apprelionsione onginem 
traxit. . . . 10. Alias autom poesessio 
a to iuciptt, alias ab alio pnore pos- 
sessore in to traiisfertur, cum et poe- 
sessio tribus modis tibi acquiratur : 
aut enim occupatione, aut acco«3ione, 
aut tran.slatione. Per occupationem 
vacuam seu que a nemine detinetur 
acquiris possessionem ; quo casu a te 
incipit et omnino, eive nullius fuit 
aive olienam vacantem occupa.s. Cum 
enim quod nullius est natura poascs- 
eionem occupas, etiam (et) ex ea cousa 
tibi dominium ac-quintur: cum enim juh- 
tam causam pot-sidcndi babes, pro suo 
possidoB, ut in fens bestii^ (et) lapilhs 
in litore inventis. . . . 20. In summa 
est naturalis poesossio, est et civilis.” 

* ‘ AntiquissimorumGlossatorumDis* 
tinctionefl,’ Jxxv. : “ Fossessionum du- 
plex est ratio : aut enim civilis est 
qu» juris dicitur, aut naturalis quse 
corporis vel facti nuncupatur. Et qui- 
dem possessio naturalis est quasi pedum 
positio seu assessio, ut cum corpus coF' 


pon mcumbit vel assidot, quod interpre* 
tatione civilis juris latius pomgitur.” 

^ Joannes Bassianus (cited in edition 
of ‘ Corpus Juris,’ Antwerp, 1575, which 
contains the gloss of Accursius), Inst., 
ii. 1. 5 : “ ' Fubheus ’ ; Cujus respectu 
vera sit opinio Joan, nam communia 
sunt reheta sub suo jure natural! 
primsDvo, quo omnia orant communia.” 

I owe this passage to Note 137 in 
F. Maitland’s translation of a part of 
Gierke’s ‘Das Deutsche Genoseen- 
schaftsrecht.’ 

® Fiooentinus, ‘ De Variotale Act- 
ionum,’ i. 47 : “ Competit autem m 

rem actio ei qui dominium adquisivit 
jure civili, vol gentium, non jure 
natural! : nempe eo jure omnia sunt 
oommunia, nulla pnvata.” 

* Flacentinus, ’ Summa Instituti- 
onum,* ii. 1 : ‘‘ Hucusque de rerum 

divisione, nunc autem de acquirendo 
ipsarum return dominio disseramus. 
Adquiruntur omnia return dominia 
non j\ire natural!, quo omnia sunt 
communia, sed jure civili et gentium.’* 
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On the other hand, in the ‘ Summa Codicis ’ attributed to 
Eoger we find that the author definitely holds that a man 
may have property in some particular thing by the jus 
naiurale, while another may have property in the same 
thing by the jus gentium or the jus civile, and he takes 
the well-known example of the picture from Digest, xli. 1, 
and Instit., ii. 1 ; the owner of the material on which the 
picture is painted may claim by the jus naturale, while the 
painter may claim by the jus gentium or the jus civile, and 
each has his appropriate method of procedure ; the former 
has the actio utilis, the latter the cuiio directa. ^ 

The treatment of this subject by Azo is somewhat 
difficult, and it is specially complicated by the fact that 
while, as we have seen, he distinguishes between the jus 
gentium and the jus naturale, he also, as we have 
pointed out, holds that the phrase jus naturale may be used 
in several senses : it may be defined as something quite 
distinct from the jus gentium, but it may also in one 
sense be identified with it, and, in another sense still, it 
may be identified with the Mosaic Law and the Gospel.® 
In one passage of this ‘ Summa Institutionum ’ he says 
dogmatically that it is not by the jus naturale, but by the 
jus gentium or civile, that we obtain property : this is the 
more noticeable owing to the fact that the passage of the 
Institutes on which he is comjnenting says expressly that 
men become the owners of some things by the jus naturale 
quod sicut diximus appcllatur jus gentium.^ Azo evidently 

^ Roger, ‘Summa Codicis,* iii. 21: • Seep. 30. 

“Directa (accio) ei competit qui dom- ® Azo, ‘Summa Instil.,’ ii. 1. 20: 
inus est jure gentium, vel jure civili : “ Suporest ut videanms de adquisi- 

jure gentium ut inventione, occupa- iiono dornimi rorum. Adquiruntur 
tiorio, &c. — jure civih ut usucapiono. autem dominia rerum non jiire 
Si autem dominus sit jure naturali, natural], sed gentium vel civili. 
tamon cum aliue sit dominus jure Civili niultis modis, ut usucapione. 
gentium vel civili, habet utilem, ut ... Comraodius est autem a vetus- 
dicitur de eo qui pinxit tahulain : tiore incipere, id est a naturali, quod 

nam dominus tebiilfe remanet dominus dicitur gentium, quod cum ipso genere 
jure naturali, is qui pinxit est dominus humano rorum nature prodidit. . . . 
jure gentium. Domino jure naturali Jure igitur gentium dominia ad- 
datur utilis, dominio jure gentium quiruntur nobis multis modis.** 
datur directa.’* 
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means that in the strictest sense we do not obtain property 
by the natural law, but only in that sense in which the 
natural law may be identilied with the law of nations. It 
is in this sense no doubt that a little farther on in the same 
passage Azo follows the Institutes in speaking of property 
by traditio as belonging to the jtis naturale.^ His theory is 
again set out in a passage of his ‘ Summa Codicis,’ when he 
defines the nature of possession, and says that it is naturalis, 
but not under that jus naturale which belongs to all animals, 
for the irrational animals cannot have the desire for posses- 
sion.* On the other hand, in his ‘ Summa Institutionum ’ he 
quotes the sentence of Plermogenianus in Dig., i. 1. 5, which 
speaks of dominia distincta as having been introduced by 
the jws gentium, but adds that he does not mean to say 
that dominia were first brought into existence by the jus 
gentium, for according to the Old Testament some things 
are mine, some things thine, and theft was prohibited.* 
In another place he says that theft is forbidden by the 
jus naturale,* and again that it is prohibited by the jus 
naturale decalogi,^ and yet once more, defining the nature 

^ Azo, ‘Summa Inetit./ ii. 1. 55 : * Azo, ‘Summa Intstit.,’ i. 2. 6: 

“ Acquintur etiara nobis (lominium de “ lt(^m ex )ioc jure gentium introducta 
jure natural! per traditionorn.” sunt . , . ciommiu distincta, 

* Azo, ‘Summa Codicis,’ vii. 32. 1 ; scilicet, diroota ab utilibus et o con- 
“ Est autem possessio, corporalin rei vorso. Non dico, quod dominia sint 
detentio, corporis et animi, item juris inventa do jure gentium de novo : quia 
adminiculo coiicurrente, . . . Item ©t veton Testamento aliquid erat 
ideo dicitur possessio, detentio : quin meum, aliquid tuum : unde et pro- 
natiiraliter tenetur ab eo, qui msistit hibebatur fieri furtum, et priccipie- 
ei. Est enim appellata possessio (ut batur ne retineat mercedem mercenarii 
ait Labeo) pedum quasi positio, ut ff. sui." 

eodem. L i. in principio (Dig., xli. * Azo, ‘ Summa Instit.,* iv. 1 : 
2« 1 ). . . . 4. Haic talis possessio quani “Licet enim furtum naturaJi jure 
quis corpore suo, vel ocuJis, et animi firoJiibituin sit.” 

afiectu adipiaoitur, naturalis eat ut ff. * Azo, ‘Summa Cod.,’ i. 18. 11: 
eodem 1. i. m prmcipio (Uig., xli. “ Item et si putat sibi licere impun© 
2. 1) id est do jure naturab, quod occidere, vel furtum committer©, vel 
gentium appellaiur. Non dico de jure rapinam, vol adultenum ; quae otiam 
natural! omnium animabum, ut Instit. jure natui'ali decalogi prohibita sunt, 
d© rerum divisio, § per traditionem Nam nihilominua tenebitur furti ex 
(Instit., ii. I. 40). Nam irrationaha illo speciali delicto, quod jure natural! 
animalia afiectum possidendi habere prohibitum est.” 
non possunt.” 
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of theft, he says that it is contrary to the jus naturcde, for 
the Divine authority warns us not to do to others what 
we should not wish them to do to us, and the Decalogue 
forbids us to steal.* The statement that theft is forbidden 
by the jus naturale is no doubt taken from Paulus in 
Dig., xlvii. 2. 1, repeated in Inst., iv. 1. 1, but Azo here 
identifies the jus naturale with the Decalogue, and we 
must understand him imder the terms of this identification. 
Another passage is interesting, as illustrating the conception 
that one form at least of property has been created for the 
public convenience, but is contrary to naiuralis wquitas ; * 
what exactly Azo meant by this phrase it is difficult to say. 

If we attempt to sum up his position, we should incline to 
say that it is governed by the tradition of the Fathers, and 
possibly of the canon lawyers, to this extent, that he recog- 
nises that in some sense private property is not an institution 
of Natural Law ; but we must bear in mind that Azo held 
that the phrase “jws naturale” could be used in many 
senses. He holds that private property does not belong to 
the jus naturale, if you understand this in the sense of 
lllpian’s definition — that is, as describing the instincts which 
men have in common with the other animals ; but it does 
belong to the jm naturale as identified with the Decalogue, 
and Azo seems to mean that in this sense it may be prior 
to the jtis gentium.^ 


^ Azo, ‘ Summa Cod.,’ vi. 2. 1 : 
“ Eat autem furtum fraudiiloaa con- 
trectatio rei alienae mobilia corporalia, 
quae fit invito domino, ammo lucrandi, 
scilicet gratia rei vel posse.ssioni.'i, ve! 
usus, qu(^ etiam jiiro naturali pro- 
hibitum eat, ut i¥. ood. 1. i. § ult. 
(Dig,, xlvii. 2. 1) et Inatit. do oblig. 
quee ex delicto nas. § prirno (Inst , 
iv. 1. 1). Nam et divma te«tatur 
authoritas, quod tibi non via, alton 
ne feceria. Item hoc est unum de 
praeceptis decalogi. Furtum ne facias. 
... 7. Quod jure naturali prohibitum 
est, ponitur in definitione ad majoreni 
comprobationem ipsius.” 


* Azo, * Summa Cod.,’ vii. 20. 1 : 
“ Est autem iiiducta usucapio bono 
publico id est, ulilitate pubhea, contra 
ivquitatem naturalem, sicut et ser- 
vitutea.” 

’ It is possible that the ambiguities 
in the position of these civilians are in 
part duo to the dilhculties as to the 
relation of “ dominium directum ” and 
“ dominium utile.” Cf. upon the sub- 
ject a very interesting and careful 
study by Frofossor Meynial ; “ Notes 
sur la formation do la th6orie du 
Doinuine Diviso du xii'^ au xiv® si^cle 
dons les Romanistos,” in ’ Melanges 
Fitting,’ 1908, 
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It ifl clear that the civilians of the twelfth century were 
divided upon the subject of the “ natural ” character of 
private property, some being governed by the formal tradi- 
tion of the corpus juris, others being much influenced by 
the philosophical and patristic conceptions. It is interesting 
to observe that Hugolinus, who does not furnish us with any 
direct statement upon the subject, does suggest an explana- 
tion of the origin of some methods of acquiring private 
property, in terms which remind us of the Stoic and Patristic 
doctrine. He lays down the general principle that it is 
contrary to natural equity that any man should be enriched 
at his neighbour’s expense, and, he continues, it would seem to 
be contrary to this principle that a prescription of three years 
is enough to transfer property from one man to another. He 
argues that there is here no real inconsistency, for while the 
general principle is indeed in accordance with natural equity, 
the rule of pro.scription has been introduced by civil equity, 
lest the ownership of things should be uncertain.^ The con- 
trast between the natural and the civil equity certainly 
suggests the Stoic and Patristic distinction between the con- 
ditions appropriate to the state of innocence and the state 
of vice. Accursius says that some maintain that private 
property belongs to the jus naiurale, for the divine law 
says, thou shalt not steal, and that when it is said that by 
the jtis naiurale all things are common, we should under- 
stand this to mean that all things are to be shared with 
others. He replies that when God gave Moses the com- 
mand against stealing, the jus gentium was already in 
existence.'^ 


^ Hugohnus, ‘ Sumraa ' of the Dige8t» 
Preface : “ Naturaliter eqmdera a?qu- 
um ost, neiniiieiii oum olterius joctura 
locupletari : cui contrarium videtur, 
quod priescriptione brevis etiani tein- 
poria, scilicet uaucapioma, id cet tn- 
ennio, rea aliena ht tua. Sed non est 
contra : primura enim dictum e&t sec- 
undum naturaJem oquitatem, secundum 
autem ex civdi squitato introductum 
est, ne domima rerum essent in in- 


certo.” 

* Accursiua, ‘ G]o«h on Dig./ i. 1. 6, 
Dominia diatincta ; “ Immo et se- 
cundum jus na. Buiit distincta : quia 
secundum jus davinum aliquid erat 
proprium, dicitur enim ; ‘ Furtum non 
facies.' . . . Et si dicatur : omnia 
sunt communia jure nafcu. expono i, 
communicanda. Sed reepon. etiam 
tunc quando base pnecepfca divina da- 
bantur Moysi a doo, erat jas gentium/' 
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It seems, then, to be clear that the mediseval civilians 
account for the existence of institutions which are contrary 
to the Natural Law by the tacit or expressed assumption of 
a difference between the prim®val or natural state of human 
life and the actual conditions. They do not, indeed, draw out 
these conceptions in the same explicit way as the Canonists, 
with whom we shall presently deal ; they do not reproduce 
in explicit terms the theories of the Stoics and the Christian 
Fathers ; but it would seem to be evident that they assume 
that the Natural Law was appropriate to a natural or primi- 
tive condition which, in some sense at least, is also an ideal 
condition, while the actual customs and laws of men have 
to be accommodated to other and less perfect conditions. 
The Natural Law represents the supreme moral principles of 
human life, it represents thus an immutable ideal, but in the 
world as it is, men being what they are, it is impossible in 
all respects at once to conform to this. The actual institution 
and laws of human society are not in themselves always 
ideally perfect, but are justifiable in so far as they may tend 
to check and correct men’s vices. 


VOL. n. 
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CHAPTER VL 

THE THEORY OF THE JUS CIVILE AND CUSTOM. 

We can now resume our consideration of the theory of law, 
its nature and origin. In the first chapter of this volume we 
have made the attempt to draw out the theory of law in 
relation to the principles of Equity and Justice, and we have 
seen that the civilians of the twelfth and tliirteenth centuries 
regard all actual law as the application to particular times 
and circumstances of principles which are not created by 
human will or power, but to which rather the will of men 
must submit. In considering the theory of natural law, we 
have seen that, in spite of the fact that the civilians are not 
always clear or consistent in their conception of this, it 
is yet true to say that they do constantly tend to think of 
the natural law as representing the immutable principles of 
right by which the world is governed, and to which human 
law must conform. That is, the theory of the civilians with 
regard to natural law represents in other terms the same 
general principles as these which are embodied in their theory 
of the relations of law to justice and wquitas. 

We can therefore now turn to the theory of the Civil Law, 
the positive law of any one State, to the theory of its origin 
and the somce of its authority. This will compel us to in- 
quire first into the relations of law and custom, and secondly 
into the nature of political authority — that ig, to examine 
the theory of the relation of the people and the ruler. 

Before doing this, however, we must stop for a moment 
to deal with the meaning and use of the term lex in these 
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civilians. They sometimes use the word in the technical 
sense of the definition of Gains — that is, as the decree of the 
Eoman popultta ; ^ sometimes they use it to describe the 
written law, as distinguished from the unwritten mos or 
consuetudo ; sometimes they use it in the most general sense 
for any law written or unwritten. In one of the works 
which is independent of the school of Bologna, we have a 
statement which treats lex as a, branch of jus, and distin- 
guishes it from mos, but neglects the distinction between 
the lex of the Eoman populus and the constitutio of the 
Eoman Emperor.* Placentinus, in a passage which we have 
already quoted, described lex as the expression of jus ; ® in 
another passage he says that we may understand lex in 
the broadest sense as meaning anything that men read ; in 
a narrower sense in the terms of the definition of Papinian ; 
while in the strictest sense lex is the decree of the populus* 
Azo has set out the various senses in which the word lex 
may be used in an important passage. Lex, he says, is 
sometimes used in a stricter, sometimes in a broader sense. 
Strictly, it denotes the statutum of the Eoman populus, 
made with the proper formalities ; in a larger sense the 
word denotes any rationabile statutum — this is what is 
meant by the saying that lex is a sacred command, ordering 
what is honcshim and forbidding what is the opposite of 
this ; in the larger sense the constitution of the prince and 
the edictum are parts of lex.^ 

^ Gaius, Inst. i. 2-7. 

® ‘ LibelluH (ie Verbis Legalibiis/ i. : 

“ Jus generalo nomen est, mdo dictum 
quia justum ; lox autem juris est 
species et a legendo vocata quia scripta. 

Jus vero omne legibus constat et 
monbus. Lex est principum consti- 
tutio pro utilitate communi conscripta ; 
moa autem eat antique consuetudo de 
moribus tracta, sive lex non scnpta.” 

Of. Isidore, Stymologies, v. 2 and 3. 

® Placentinus, * Summa Inet.,’ i. 1 : 

“ Qus de jusiitia et jure tractantur 
merito leges appellantur . . . ergo 
jus legis est significatum, lex, ut oraiio 


quae iegitiir, jus est significntura, sicque 
jus et lex ita se JiaJieat ut argumenturn 
et argurnentatio.” 

* Placentinus, * Summa Inst.,’ i. 2 : 

Genoraiitor lex dicitur quidquid 
legitur, minu.a late quicquid de jus- 
titia sancitur, secundum hanc signiti* 
cationezn m fl. definitur, lex est 
commune preDoeptum, etc. (Dig.,i. 3. 1), 
in arctissima signidcatione lex populi 
consura appellatur, quao hie definitur.” 

® Azo, ‘ Summa Codicis,’ i. 14 : “ Lex 
autem ponitur quandoque stricte, 
quandoque large. Stricte est cum 
ponitur pro staiuto populi Romani : 
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We can now turn to the origin of Civil Law. The 
medi®val jurists, both of the civil and of the canon law, 
recognise very clearly that custom always has, or at least 
that it formerly had, the force of law. Azo uses a phrase 
which puts the principle in its broadest terms. Custom, he 
says, creates, abrogates, and interprets law.^ Not all the 
civilians would have agreed to this statement without quali- 
fication, but they would all have agreed to it with regard to 
the past. All the civilians with whom we are dealing, from 
the earliest to the latest, whether of the school of Bologna or 
outside of it, held that, under certain conditions, custom either 
always did possess, or had once possessed, the force of law. 

The author of ‘ Petri Exceptiones ’ says that what is 
approved by long usage has no less authority than the 
written law.'* The Prague fragment quotes the saying of 
Ulpian (Digest, i. 3. 33), that long custom is wont to be 
recognised as jwa and le,v.^ The author of the ‘ Brachylogus ’ 
speaks of that body of law which use approves ; while he 
adds, citing the Code, that this law is not of such weight 
as that it can overcome reason or law (i.c., written law).* A 
gloss on the ‘ Brachylogus ’ develops the matter somewhat 
further, and says that, according to Cicero, that is to be 
reckoned as the law of custom which the will of all has 


et hoc eat quod dicitur, lox eet quod 
populus Romanus f?onatorio magiMiratu 
interrogante, veluti consulo oonstitu- 
ebat {Inst.., i. 2. 4) . . . ct quantum od 
sententiam licet alia sint v'^orba, oadcm 
eet ilia definitio, qua dicitur, ‘ Lex eat 
commune preeceptum ; virorum pruden- 
tium consultuin, delictorum, qu® sponto 
vel ignorantia hunt vel contrabuntur 
coeroitio, communis reipublicse sponaio,’ 
ut fi. de legi, et senatus c. 1. 1. (Dig-, 
i. 3. 1). Quandoque ponitur large pro 
Omni rationabih .statute ; undo et dici- 
tur, lex est sanctio sancta, jubens 
bonesta, prohibens contraria. Et ita 
est regula justorum et injustorum, ut 
dicitur in translatione Grecca, ut if. 
e> I. 2 (Dig., i. 3. 2). Consiitutio 
ero prinoipis, et edictum, legie 


partos Bunt, ut lex largo modo mtelh- 
gntur.” 

^ Azo, * Sumrna Codicis,’ via. 53. 6 : 
** Et quiilem videtur quod consuetudo 
sit condilrix legis, abrogatrix et intor- 
protatrix.” 

• ‘ Petri Exceptiones Leg. Rom.,’ iv. 
3 ; “ Ea enim. ut in Digoati.s loquitur, 
longi temporis usu approbata, non 
habot ininorem auctoritatem, quam 
lex ecripta.” 

• ‘ Fraginentiim Pragensc,’ ii. 

• ‘ Brachylogus,’ i. 2. 12 ; “ Ex non 
scripto jus vemt quod usus compro- 
bavit, nam consuotudinis ususque long- 
eevi non lovis est auctoritas, verum non 
adoo sui valitura momento, ut aut 
rationem vincat aut logem.'' Cf. Cod., 
vwf. 62. (63.) 
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approved without any formal promulgation ; and that while 
St Augustine rightly says that truth is greater than custom, 
yet when truth and custom agree nothing has greater 
authority.^ Imerius, in a gloss, speaks of the threefold 
nature of jus — that which is established by law {lex), by 
custom, and by the necessity of nature.* And in another 
gloss, while asserting that nowadays when the people have 
transferred their authority to the emperor their disuse does 
not abrogate law, he still maintains that in former times, 
when the people had the power of making laws, these 
were abrogated by the tacit consent of all.* In his ‘ Summa 
Codicis ' he deals with the matter very fully, and brings out 
very clearly the important point that it is not only the custom 
of the Boman people, but that of any city which has the force 
of law — subject, of course, to the written law of the Empire ; 
and he urges that as the principles of the written law are 
to be drawn out to meet similar cases which may not be 
directly provided for, the same is to be done with the un- 
written law of custom. Only in regard to unwritten as 
well as the written laws we must consider the principles of 
justice and equity on which alone they can be founded. 
Custom is the best interpreter of laws, for by custom also 
laws tbemselves are abrogated.* 


^ ‘Gloss on Braohylogus,’ i. 6. 2: 
“ CoiiBU 0 tudini«. Secundum Tulliuin 
conauetudmis jus esse putatur id, quod 
voluntate oiniuurn, smo Icgc, vtihmtus 
comprobavorit. Item consuotutlims 
JUS esb quod aut leviter a natiiia 
tractum aluit et majus fecit u.sus, ut 
religionem vel si quid eorum quai 
ante dixirnua, a natura profectum 
majus factum propter consuetudinein 
videmus, aut quod in rnorora vetustas 
vuigi approbatione perduxit. August- 
inus, frustra inquit, qui raiiono mii- 
cuntur, consuetudinera nobis obiiciuiit, 
quasi consuetudo major sit ventato. 
Hoc plane vorurn eet , quia ratio ot 
veritas consuf3tudini prjsponenda est : 
sed cum consuotudinis veritas euffra- 
gatur, nihil oportet firmiua retinen.** 


^ IrneniiB, ‘Gloss on Dig.,* i. 3. 40 
(in yavigny, ‘ Goscliichte des Roraischen 
Koolits,’ vol. IV. chap, xxvii. note 49) : 
“ Quod coiistituitur turn lege, turn 
inoribus, turn et iiaturte neceasitaa 
induxent, triplex jus esso constat.” 

’ Irneiius, ‘ Gloss on Digest,’ i. 3. 
32 (in Savigny, ‘ Geschichte dea R6m- 
lachoii liechts,’ vol. iv. chap, xxvii. note 
49) : “ Loquitur ha*c lex secundum 

sua tempora, quibus populus habebat 
poteslatom condendi leges, ideo taoito 
con^onsu omnium per consuetudinera 
abrogabantur. Sed quia hodie potestas 
translata est in iraperatorem, nihil 
facerot desuetude populi.” 

* Irnerius., ‘ Summa Codicis,’ viii. 48. 
1 : “ Nunc de jure non scripto odis* 
serendum est. Quem ad modura jua 
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Another exposition of the matter is given by Azo in a 
passage in his work on the Code, from which we have 
already quoted some words. He begins by inquiring what 
is consuetudo, and answers by saying that it is jus non 
scripium, a body of unwritten, law made by the long custom 
of the people. How then, he inquires, are we to recognise 
it ? and he gives these tests — the first, that it is received 
without coniradiction ; the second, that no complaint about 
it will be received in the law courts ; the third, that the law 
courts have, after discussion and consideration, decided that 
this is the custom. Finally, he asks, what is the authority 
of custom ? and answers that by custom laws are established, 
abrogated, and interpreted.* 

It is clear, then, that, these civilians all recognised that 
custom once had the force of law, but the passages which 

Bcnptum auftontale popuU Romani causa sou oquitas qu® consueludinem 
nititur, imo ejus t;ui a populo hoc inducat inspicionda cat. Consuetudo 
permiasum oat, ita jus non senptum etiam optima legiim interpres eat, noc 
rebus ipsis et factis oodem jiidicio non per consuctudmem quoque leges 
doclaratur ; nihil enim interest^ l>op- ip.so abrogaiitur.’* 

ulus Muffragio voluntatcni miain de. * Azo, ‘ Summa Codicin,’ viii. 53. 1 : 
clarat, an ipais nogotn«« cohdio ex “ Videamus ergo quid sit consuetudo, 
usu et consuotudme hoc ostondat. ot unde diontur. Et quidcm consue* 
Diuturni onim mores consensu uten* i\u\o Ort non ecriptum, moribus 
tium comprobali pro logo sor- pofiuli dmlurniB inductiim, ut Institut. 
vantur. Set in hoc clifforunt, quod do jur. nat. § constat. (Inst., i. 2. 3) 
jus eenptum nisi civitatis Romani ... 5. Ex quibus dignoscitur ess© 
non admittitui', jus untein consuotud- iiiducta ? Et quidam ox tribus pree- 
inarium non solum uibi.‘5 Komte sod i-ijiue. IVmiuin est, quia sic ost 
etiam cujiisvis oppidi recipiendum est, oblentnm sino conlradictione. Secun- 
dum tamon juri scripto non obviel. dciii quia libt'Ih quEcrimoiuaruin de 
Et quemadniodum jura scripta ud ic tali non recipiebantur. Tertium, 
simiha producenda sunt, ita ©t jurn hi cum contiadiceretur non esse con- 
consuetudmaria ad exemplum trahenda suctudinem, reprobaia contradictione 
sunt, ot tam jus commune quam judicatum cst esse couBuetiidinem. 
speoiale ox consuefudino constitui po* 6. Quanta cst conaueludinis auc* 
test, dum tamim illud dihgenter in- toiitas ? Et quidem videtur quod 
tuetur, ne mah inoro.s iraitentui, consuetudo sit conditrix legis, abro- 
item ne illud quod orrore et non gatrix, et interpretatrix, ut ff. do leg. 
rationo inductum cst, rccipiatur. Et et sonutus conaulter, 1. do quibua, 
similiter non ratione(m) aut loge{m) § ultimo, et 1. nam imperator (Dig., i. 
vinoer© sciendum est. Et sicut in jure 3. 31 et 38) et Inst, d© jur. natura. 
scripto equitas ct jufatitia prcimttcnda § ox non scripto (Inst., i. 1. 12)." 
est. ita in jure non scripto semper 
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we have quoted will have indicated that there was among 
them a difference of opinion on the question, whether 
custom still and always had this force. We shall best 
consider this question by proceeding to examine the 
theories of the civilians with respect to the source of 
political authority.^ 

^ For a very admirable and detailed fesaor Siegfried Brie, ' Die Lehre vom 
discii^ion of the theories of the civil- Gewohnheitsrecht/ Enter Theil, pp. 
iane with regard to custom, cf. Pro* 96-127. 
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CHAPTER VII. 

THE SOURCE OF POLITICAE AUTHORITY. 

In order to consider the theory of the civilians as to the 
source of the authority of law, and the place of custom in 
making law, we arc compelled to extend the scope of our 
inquiry, and to ask what they thought as to the source or 
original fountain of political authority. We have to ask, 
first, with whom it was that originally there lay the power 
of making laws, — who were the original sources of political 
authority ; and next, who was the actual lawgiver, the actual 
holder of political authority. 

The great jurists of the Digest recognised one, and only 
one, source of political authority in the empire, that is, 
the Roman people, and ilie emperors themselves, as late as 
Justinian, acknowledged this as the true theory.^ We want 
now to inquire what was the position taken up by the 
mediseval civilians down to the middle of the thirteenth 
century with respect to this theory, and the conclusions 
which they derive from it with regard to the nature of 
political authority. These jurists restate the theory of the 
corpus juris, but they do not merely restate it, they also 
discuss with some care the bearing of the theory on the 
political conditions of their own time. 

We may find a convenient starting-point for our discussion 
by noticing a definition of the universitas and its fimctions 
which we find in the little treatise, ‘ De ^Equitate,’ which 
Prof. Fitting has edited, and has ascribed to Irnerius. It 

^ Cf. Digest, I. 3. 33. Game, lust., a<nd 2. Dig., i. 4. 1. Cod., i. 14. 4. 
i. 1. 7. Dig., r. 2. 2. Dig., i. 3. 1 Cod., i. 17. 7. 



CHAP. VII.] THE BOXmiE OF POLITICAL AUTHOBITY. 


67 


is the function of the universitas, that is, of the populus, 
says the author of this treatise, to care for the individual 
men who compose it, as for those who are its members, and 
hence it comes that it makes law, and interprets and expounds 
the law when made, since it is by the law that men are 
taught what they should do and what they should not do.^ 
We may compare with this a gloss of Irnerius on Papinian’s 
definition of lex, in which Irnerius treats the populus as 
being identical with the respublica, and says that the populus 
commands in virtue of the authority of the universitas, and 
undertakes obhgations in the name of its individual members.^ 
We may again compare with this an interesting phrase in 
that treatise on the fiftieth book of the Digest which 
Savigny identified as the work of Bulgarus. The author is 
commenting on a saying of Paulus, in which it is laid down 
that individuals are not allowed to perform those actions 
which belong to the public duty of the magistrate, lest this 
should prove the cause of disorder, and he explains this by 
saying that judicial authority has been established lest in- 
dividuals should make laws for themselves ; this power is 
reserved to the universitas, that is, the populus, or to him 
who represents (ohtinet vicem) the universitas, as the magis- 
trate does.® It is interesting to observe that we have here 
not only a statement of the supreme authority of the populus, 
but also of the doctrine that aU magisterial authority is 
representative. These passages present a clear exposition 

^ Irnerius, ‘ De iEquitate/ 2 : “ Uni- mittit et spondet." 
versitas, id est populus, hoc habet * Bulgarus, ‘ Commentary on Digest,’ 
officium, singulis scilicet hominibus L. 177, 176; “‘Non est singulis con- 
quasi mexubns providei'e. Hinc de- cedenduin, quod per xnagiKtratum 
scendit hoc ut legem condat, conditam publice possit fieri, ne occasio sit 
interpretetur et aperiat, quoniam lege majoris tumuitua faciendi.’ Vigor 
prehnitur quod unusquiaque sequi vel judiciarius ideo est in medio con- 
quid debeat declinare.” stitutus ne singuli jus sibi dicant. 

* Irnerius, ‘ Glosses on Digestum Non enim competit singulis, quod 
Vetus * (ed. E. Besta), Dig., i. 3. 1 ; permissum est tautum universitati, vel 
“ * Lex est ’ v. reipublica. Y. s. populi, ci qui obtinet vicem universitatis, id 
quod unum et idem est re ipsa, secun- est populi, qualis est magistratus : 
dum diversets inspectiones hec nomiim alioqum contingeret occasio majoris 
recipit : populus universitatis jure pre- tumultus.” 
eipit, idem singulorum zKmine pro- 
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of the principle that the legislative authority of society is 
founded upon the natural relation between a society and 
its members, and that if this authority is intrusted to any 
particular person it is in virtue of some representative 
character in him. 

These general conceptions find a concrete exemplification 
in the position of the Roman people, and of the Roman 
emperor upon whom the Roman people have conferred their 
authority. In the ‘ Summa Codicis,’ which Professor Pitting 
has edited and attributed to Imerius, we find a phrase an- 
alogous in its general conception to that which we have just 
quoted from the ‘ De ^quitate,’ with regard to the relation 
of the universitas or populus to its members, but the 
phrase also transfers this principle to the case of the Roman 
State. The authority to make laws belongs, the author says, 
to the Roman people, and to the prince to whom the people 
have given this authority, for it is the duty of the people 
or the prince to care for the individuals, as those who are 
members and children of the State.^ The Roman emperor 
exercises the legislative authority in virtue of the fact that 
the Roman people has given him authority ; his action is that 
of a representative, or, as Placentinus, in a passage setting 
out the sourcn of legislative authority, calls him, a vicar.® 

We need not multiply citations to prove that the mediaeval 
civilians, with whom we are dealing, have all accepted from 
the corpus juris the principle that the authority of the 
Roman emperor is derived from the grant of the Roman 
people. They not only repeat the phrases of the Digest or 

^ Irnerius, ‘ Summa Codicis,’ i. 14. 3 : lex sicut croterse juris partes, non 
“ In condendiB legibus spectandum eet, pJuraliter, sed singulanter designatur, 
a quo et quomodo condi deboant. Is forte ideo quia pojmlus ab initio com- 
quidem auctontatem logis condenda* munem poteatatom habuit, et postea 
habet qui potestatem precipiendi liabot. ab eodem in plurea transfusa est, in 
Ergo populus Komanus, ille immo cui principea, consules, prp?tore8, impora- 
a populo hoc permissum est : princqies tores. Pnncipis placitum est imperialis 
enim hanc facultatem habcnt. Nam Banctio, quce per excellentiam vocatur 
populo aeu prinoipi hoc o/Bcium im- constitutio, quod enim principi placuit 
minet ut singulis liominibus provideant logis habet vigorem, id est vicem, nam 
ut filiis propnis eeu raembris.” cum Imperator proprie sit vicarius ejus 

* Placeiitinii'!, ‘Summa Instituti- cenaura licet non sit lex, legis habet 
onum,’ i. 2; ‘ Quicri potest quare vigorem.” 
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Code, but it is clear that they accept these as the foundati^ 
of their theory of political authority. 

It is interesting to observe that Azo at least has explicitly 
applied this theory of the derivation of all authority from the 
people to the case of the Senate, while the jurists of the Digest 
can only be said to imply such a view. Both Gaius and 
Pomponius certainly seem to suggest that the legislative 
authority of the Senate rested upon the tacit if not expressed 
authority and consent of the whole people, but they do not 
directly say this.^ Azo uses some authority which drew out 
the derivation of the authority of the Senate from the people 
in explicit terms, and relates how, when the people became 
very numerous, it was difficult to summon them for the pur- 
pose of making laws, and so the people elected one hundred 
senators, that they might take counsel on behalf of the people 
(vice poptili), and ordered that whatever they should decree 
should have the force of law.* 

We must now go a step further, and consider the theory of 
these jurists as to certain questions that arise out of these 
principles. The ancient lawyers, while stating that the people 
had conferred all their authority upon the emperor, do not 
expressly say whether, in doing this, they had renounced 
altogether their own authority, or whether they could possibly 
still exercise this either by direct legislation or by the force 
of custom. It is true that Justinian at least in one passage 
of the Code speaks of the emperor as being actually the sole 
legislator,* and that Constantine in the Code says that custom 
cannot prevail against law,* but how far these phrases repre- 
sent the general judgment of the ancient jurists is uncertain. 

^ See vol. I. pp. 66-68. jeiiigmata solvere et omnibus aperire 

^ Azo, ‘ Summa Codicis,’ i. 16: kloneus cs.se videbitur nisi is, cui soli 
“Dictum est bupra de legibus, qua* legi.s latorem esse coneossum est. 
populo ejusque interventu fiebant : Explosis itaque hujusmodi ridiciilosis 
sed quia aucto populo in immensum, ambiguitatibus tam conditor quam 
difficile cospit esso convonire ad legem mterpres legum solus imperator juste 
condendam, ideo elegit populu.s centum existimabitur.” 

eenatores, ut ipsi vice populi consuler- * Cod,, viii. 62. (63.) 2 : “ Consuet- 
entur ; et quiquid statucreiit, lex CKset, udinis ususque longaovi non vilis 
ut Inst, de jur. scripto § senalus-con- auotontas est, verum non usque adao 
Bultum” (Inst., i. 2 . 6). sui valitura memento, ut uut rationem 

® Cod., i. 14. 12: “ Vcl quis legum vinoat aut legem.” 
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ThiA is just the point on which our mediseval civilians differed 
or were doubtful ; there were those who maintained that the 
people had in such a sense transferred their authority to 
the emperor, that they could not resume it, and that even 
the custom of the people had lost its authority in making and 
unmaking law, while others were inclined to hold that the 
people retained something of their old power, or at least the 
right of resuming it. On the one side we find, along with 
others whose names we cannot recover, Irnerius, in a gloss, 
Placentinus, and Eoger, and on the other side Bulgarus, 
Joannes Bassianus, Azo, and Hugolinus, and their view again 
seems to have been supported by others whose names are 
unknown. 

In one of the glosses of Irnerius on the Digest, which 
Savigny published, we have a comment on the saying of 
Julianus that custom has the force of law, makes and un- 
makes law (Dig., i. 3. 32). Irnerius urges that this was once 
true, but that the statement belonged to the time when the 
people had the power of making laws, but nowadays, when 
this power has been transferi’ed to the emperor, the custom 
of the people can no longer abrogate law.^ Placentinus 
is even more emphatic in his assertion of the view that 
the people have wholly parted with their authority. He 
describes " our taw ” as written and unwritten, but the 
latter, he says, cannot abrogate the former, for the people 
have transferred their authority to the prince and have re- 
served none to themselves, and he explains away the phrase 
of Julianus by saying that this only means that unwritten 
laws are abrogated by other unwritten laws — that is, one 
custom by another. ^ The judgment of Eoger, in his com- 
mentary on the Code, is equally clear. He says indeed 

^ Irnoriiis, ‘Gloss, on i. 3. 32 faceret desuetudo popub.’* 

(in Savigny, ‘ GeschicJite des Rdmischen " Placentinus, ‘ Summa Jristituti- 
Rechte/ voj. iv., chap, xxvii., note onum,’ i. 2: “Jus autoin nostrum, 
49) . “ Loquitur Jia^c lex secundum nlfiid scriptum, aliud non scnptiim ; 

sua teniporo, quibus populus habebat non senptum dicitur, quod moribus 
potestatem condondi leges, ideo tacito continotur, monbus inquam Komand 
consensu oranium per consuetudinem introductis ot longa'vis, id est mem- 
abrogabantur. Sed quia hodie poteetas oriam excedentibus : sed jus tamen 
translata eat in impeiatorem, nihil istud jura scripta non abrogat ut C. 
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plainly that the legislative authority of the people preceded 
that of the emperor, and that it was from them that the 
emperor had received his authority ; but this only brings out 
more clearly the fact that he maintains that “ now ” only the 
emperor and the man to whom the emperor has granted 
authority can make laws.* 

We might have supposed from the confident tone of these 
statements that this was the only view generally current 
among the civilians in the twelfth and thirteenth centuries. 
When, however, we examine the literature more carefully 
we discover that some of them hold another tradition. The 
collection of “ Dissensiones ” of the great lawyers con- 
tained in the ‘ Codex Chisianus ’ includes a very elaborate 
discussion of the relations of Custom and Law, and of the 
effect upon the authority of Custom of the terms under 
which the people created the emperor. Some writers are 
mentioned as maintaining that no custom can override the 
written law, and this for the special reason that the prince is 
now the sole legislator, while some are mentioned as maintain- 
ing that only a universal custom which is approved by the 
prince can override written law. But on the other hand 
there are cited the views of some who maintained that 
either generally, or in certain cases, custom still prevailed 
against law. Some are cited as maintaining that customs 
which are contrary to law are to be observed when they 
are of such a nature that they could be confirmed by an 


de long, consuet. (Cod., viii. 52. (53.) 2). 
Nam populus in pnneipem tran.^fer- 
ondo communem potestatem, niillam 
sibi reservavit, orgo pote.statem leges 
eenptas condendi, interpreUmdi, et 
abrogandi. Nec obstnt quod in fF. de 
jure (Dig., i. 3. 32) dicitur, leges mori- 
bus abrogari, sic onim mtelligo leges 
non senptas contrariis legibiis non 
scriptis, id ost m on bus, tolli. . . . Lex 
est quod popuius universus constiiue- 
bat, ac si dicoret : hodie non constituit 
neo destituit.” 

* Roger, * vSumma Codicis,* i. 12 : 
** Ideo primum posuit de Icgibus quam 


eonstitutionibus, quia pnmum condit© 
fuerunt Jege.s a populo quam ab im- 
peratore, curn dictum sit quod popuius 
transtuht ei ot in eum potestatem 
omneiD : sic orgo inspexit ad originern 
potiua quam ad dignitatem. ... In 
condendiK Icgibus inspicitur qua d© 
causa Bint rondende, qua in re sint 
condende, et qualiter sint oondende, 
in qua vi et potestate sint condende. 
Causa ; veJufi si novum negotium 
©mergat, quod non sit lege decisum ; 
quam olim popuius habuit potestatem 
vel cui popuius concedebat, nuno solus 
imperator vel cui imperator concedit.*’ 
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agreement or contract, for custom is nothing but a tacit 
contract, but not otherwise. Others again are said to hold 
that a written law which has been ratified by custom cannot 
be abrogated by custom, but if the written law has not been 
ratified, then custom can in some cases render the law void. 
Others again held that a good custom can abrogate law, but 
not a bad one. More important, however, is the opinion of 
those who maintained that, while the custom of the people, 
which has grown up through their ignorance of the law, 
cannot override the law, that custom which the people have 
deliberately adopted in contradiction to the law does amend 
it ; and again, the view that while a merely local custom 
cannot override the law, the universal custom of the people 
of the whole empire does this.^ It is clear that the civilians 


^ DissenHionos Dominorura, ‘ Codicis 
Chisiani Collectio,’ 46 i “ Diffenmt. 
Quidam dicunt quod nulla consuot* 
udo juri contruria, sive eit goneralis 
sive ait Hpecialijs, abrogat vel dorogat 
legi sonptm, nrg. Dig. (xlvii. 12. 3. 
5 ) et hoc dicunt maxime oa ratioiio, 
quia aolius prmcipis c^t hodie contloro 
legem intoiligendani ita ct sohus 
est ejus, hodie logom intolligere. 
Dicunt legem vero scriptam juri cou- 
tranam consuetudinem abrogare et nic, 
ubi invoivitur, consuetudinein tolloiv . 
uam est lex scripts ot cju.'^modi lex 
non scriptam tollit. Sod quod dicitur : 
* aut legem tollit aut rationom * iit 
Cod. (viii. 62. (53.) 2, respondent : con- 
Kuetudo non tollit legem scriptam cum 
ratione, ut Cod. (vi. 2. 22 § fin.) veluti 
quum res viro commodata est ot earn 
uxor surripuit, non teneatur uxor furti 
actione, scilicet ne. aliqua causa sediti- 
onis oriatur. Plac. Alii autem dicunt, 
consuetudinem juri eontranam demum 
servari debero, quse pacto expresso po- 
test contirmari : nihil enim aliud est 
consuetude quain taciturn pactum ut 
Dig. (i. 3. 36). Dicunt ergo, in hoc 
oasu consuetudinem non vincere legem, 
in quo pactum expressum non admitti- 
tur ; veluti ut partus non matri.s sed 


patris sequatur conditionem ; nec oon- 
suetudo ut pote taciturn pactum obsorv* 
atur A). (Alboncus). Item argument- 
urn pro hoc est in Cod. (iv. 32. 26) ct 
(Jod. (v. 20). Sed respondent quod 
expres.sim hoc cavetur in lego. Alu 
autem distinguunt, tin consuetude juri 
contraria sit gcnoralis, vol specialis : 
ut, si Hit genf'rulis. qua* ab omni populo 
imperii obPorvatur indistincto, et per 
earn scupta lox nbrogntur, ot dicunt, 
Kcuatum posse hodio condore legem et 
abrogare. Si vero consuetudo speciahs 
.sit, puta alicujua municipii vel civi- 
tatis, di.'>tinguunt, si sit communi 
coii.soiisii utentium comprobata, quod 
potest adparere, ei talis consuetudo sit 
aliquando contradicto judicio confir- 
mata ; alias voro non viiicit sed vincitur. 
Nec obfatat, quod m Dig. (xlvii. 2. 3, 6) 
dicitur quia scripta pnncipalia post 
eontranam municipii legem latam 
fuiBso intelligitur. Item sententiam 
illam, qu8e prima facio videtur mulcer© 
aures audientium, .scilicet, nec consuet- 
ude juri contraria oo casu admittatur, 
in quo pactum expressum contra leges 
valet, dicunt omnino reprobandam. 
Quum enim consuetudo omnes teneat 
etiam infamos et funosos, et omnes 
omnino et qui pacisci non posaunt, 



OH4J*. vn.] THE SOUBCE OP POUTIOAL AUTHOBITT, 


63 


who are referred to, unfortunately only occasionally by name, 
were greatly divided ; that while there were some who held 
that the Boman people had completely transferred their 
authority to the emperor, there were others who maintained 
that the Boman people had always reserved to themselves 
the authority which they had exercised through their custom. 

In the works of Azo, and specially of Hugolinus, we find 
these positions drawn out more completely, and the conclu- 
sions which might be founded on them more explicitly stated. 
Azo discusses the question of the force of custom in comment- 
ing on that rescript of Constantine which we have just cited. 
What, he asks, is the authority of custom 1 It makes, it 
abrogates, and it interprets law, and he cites Dig., i. 3. 32, 33 
and Inst., i. 2. 9. There are however, he adds, certain persons 
who maintain that the true principle nowadays is represented 
by the phrase in Constantine’s rescript, and that all power 
has now been transferred by the people to the prince ; or 
again such persons maintain that the principle of Dig., i. 3. 32, 

constat, ipeam non esse taciturn pact* populus soiens utatur contra legem, 

um, nam si esset, obligaret eos, ut Dig. toliitur lex ; si voro igiiorans, non 

(xix. 2. 14) et Dig. (xlvi. 8.) ot Dig. toliitur, quia magis orraro creditur. 

(xxxiii. 6. 8, 2) Arg. contra, Dig. {xxiv. Sed secundum hoe mchoris conditionis 

3. 2) Ib. (Joannes Bassianus). Ahi sunt delinquentes, quam innoccntes. 

dicunt, generalem dumtaxat consuet- Sed quar© generalis observatur ubique, 

udinem, et earn solam quam pnnreps specialis saltern in eo loco, ubi non 

patitur, vincere legem. ludicos, quum est inducta, non eat observauda. Re- 

judicant, necesse habent parere logis spondent, quia generalis princeps est 

auctori, id eat, principi magis, quam auctor, unde parere neccsee est. 

auctori specialis consuetudinis et pop- Speciaha autem consuetudinia auc- 

ulo cujusque civitatis vel municipii. torem esse populoa cujusque civitatis 

AUi dicunt vero, ai lex acripta sit ad- ucu municipii, cui parere nemo de 

probata consuetudine, tunc non posse juro adstringitur, et hoc probat Al. 

vinci consuetudino ; sin autcin iiondum (Albericiia). Sod quairitur si homines 

erat adprobata consuetudino arg. pacti, divcrsarum provinciarum quae diversas 

quod consensu solo contrahitur, con- habcut consuetudmes, sub uno eo- 

trario dissensu dissolvitur, si statum sit denique judice litigant, utram earum 

in finibus pacti : 81 ultra essct procoBsum judex, qui judicandum suscepit, sequi 

non solo consensu dissolvitur ; si statum doboat ? Respondeo earn, quae potior 

sit in dnibus, reaclnditur. Sic de lege, et utilior videtur ; debet enim judicare 

quum sit oonsuetudine adprobata, quasi aocuiidum quod melius ei visum fuerit. 

duplici auxilio munita. Ahi dicunt Secundum Aldri. (Aldricum).” Cf. 

oonsuetudinem bonam vincere legem, Accursius, Gloss on Cod., viii. 62. (63.), 

malam consuetudmem non vincero **Aut legem,’* and Gloss on Dig., i. 3. 

legem. Alii autem dicunt, quod si 32, Abrogontur.” 
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only applied to the case of customary laws, which could be 
overriden by custom, or to the authority of a general custom 
which had the sanction of the prince. We must, he adds, be 
careful to consider whether a law which is opposed to a 
custom, followed or preceded it ; in the former case, the law 
will override the custom, in the latter the custom will over- 
ride the law.' The discussion is very much on the same lines 
as that of the ‘ Codex Chisianus,’ but it is fairly clear that Azo 
himself looks upon the custom of the Roman people as still 
possessing the force of law. His meaning in this passage 
finds its best comment in another passage of his work on the 
Code, in which he discusses the nature of law, and the persons 
by whom law can be made. He mentions first the emperor, 
who is to make law with the advice of the proceres sacri 
palatii, and of the Senate ; then the Prjctorian Prefect, and 
those persons to whom the emperor gives this authority ; 
finally, ho adds, perhaps even to-day the Roman people can 
make law, for though its authority has been transferred or 
conceded to the emperor, this does not mean that the people 
has wholly abdicated it : once before, the people transferred 
their authority, but afterwards they resumed it.* 


' Azo, ‘ Summa Codicis,* viii. 63. <>, 
Kub.» Qu 80 Bit longa consuotudo . 
“ Quanta eat conauetudiniff auctontas ? 
Et quidpm videtur quod consuotiido 
sit conditrix legis, abrogntnx, ot intor- 
pretati'ix, ut ff. de leg. et senatua cons. 

1. de quibus, § ultimo, ei 1. nam im- 
perator (Dig., i. 3. 32 ot 38) et Inst., 
do jur. nat. § ex non scripto (Inst., i. 

2. 9), Sed quidam dicunt quod illu* 
leges antique? sunt, hodie contra, ut j. 
eo. 1. conauetudinis (Cod,, viii. 62. (63.) 
2). His enim legibus translata erat 
omnis potestas in principem. Vel ibi 
loquitur de eo, quod civitas sibi con- 
etituit per consuotudinem, namque ea 
vel leg© acripta vol contraria consuetu- 
din© tollitur : lex autem scripta, tan* 
turn lege scripta. Vel ibi loquitur do 
general! consuetudine, id ©st quam 
princeps patitur, qua* ex certa scientia 
inducta videtur : hoc de speciali alicu- 


jus loci, quie legem non abrogat, etiam 
si ©X corta scientia inducta ; licet in 
eo loco sorvotur, ut ff. com. pree. 1. 
venditor § si constat (Dig., viii. 4. 
13, 1). Sod contra videtur ut ff. de 
sopul. viol. J. in., § divus (Dig., xlvu. 
12. 3, 5). Sod distingue, utrum lox 
sequatur consuotudini, cui ipsa est 
contrana, an praicodat. Si lex sequa- 
tur, quia posterior est, derogat conyue- 
tudiui, quBB prtecessit : alioquin legi 
coneuetudo derogat : nisi lex coneuo* 
tudinem prohiberet admitti, ut in 
usuris habemuR. Si vero per ©rrorem 
inducta ©aset ; noc in eo loco legi dero- 
garet ; licet quidam contradicant, qui 
aliter, quam nos, casum illius legis, ff. 
de legi, et senatus I. quod non ration© 
(Dig., i. 3. 39) ponunt ; sicut ibi nota* 
vimufl.” 

* Azo, ‘ Summa Codicis,* i. 14. 8, 
Hub., De leg. et const, princ. “ A populo 
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This is a passage of much importance : it goes indeed much 
further than the theories about the enduring importance of 
the custom of the Boman people which we have so far 
considered ; it carries much further the conception that all 
political authority ultimately rests with the people. It is 
certainly of great importance to find an eminent civilian like 
Azo maintaining that the Roman people had not irrevocably 
surrendered its authority, and might perhaps resume it again, 
as it had done before. 

Azo’ 8 position would be interesting, even if he stood alone, 
but his conception of political authority has a much greater 
interest when we observe that Hugolinus, a pupil, along with 
Azo, of Joannes Bassianus, holds the same principles, but 
expresses them with more confidence and emphasis. In his 
‘ Distinctiones ’ he discusses the relation of law and custom 
in terms which are in large measure similar to those of the 
passage we have quoted from the ‘ Codex Chisianus ’ ; but he 
also expresses with great clearness his own judgment on 
certain questions arising out of this. Placentinus, he says, 
had maintained that custom cotdd not abrogate written law, 
and had interpreted the passage from JuUanus in Dig., i. 3. 
32, as referring only to those ancient days when the people 
had full power to make laws, and held that after they had 
transferred their authority to the emperor, they had ceased to 
possess this. Hugolinus himself bluntly and emphatically 
contradicts this, and maintains that the Roman people never 
transferred their authority to the emperor in such a sense 
that they ceased to possess it, while the position of the 
emperor, he maintains, is that of a 'procurator ad hoc. He 
adds the very important information that Bulgarus and 
Joannes Bassianus had taught that a universal custom abro- 
gates law, and that even the local custom of a particular city 


auteiu Romano forte et hodio potest 
condi lex, ut ex pra*dicta definitione 
legis patet, licet dlcatur poteatas tranH- 
lata in principein, ut j. de vet ju. ©nno. 
I. 1. § hoc otiam (Cod-, i. 17. 7). 
Dicitur enim. translata, id est concessa, 
non quod populua omiiino a ae abdica- 
VOL. U, 


vorit earn, eic ot ponitur ff. de offi. ©jus 
cui manda. est jurisdict. 1. j. § qu iman- 
datam (Dig., i. 21. 1, § 1). Nam et 
olim transtulerat, sed tamen postea re- 
vocavit, ut dicitur, 11. de ori. juris ; 1. 2, § 
exactis, et § quid ad magistratuB, et § et 
cum placuiuset (Dig., i. 2. 2 . 3, 14, 24).“ 
E 
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does so within that city, if the custom has been adopted 
knowingly or deliberately.^ 

We have, then, in Azo and Hugolinus, drawn out in explicit 
phrases the principle which underlies the theory of the 
enduring force of custom in making law, — the principle, that 
is, that the Roman people continued, at least in some sense, to 
be what they had always been, the source of all legislative 
authority, of all political power. It is, indeed, impossible, on 
the evidence before us, to determine whether this judgment 
was more or less widely held than that which maintained 
that the Roman people had completely transferred their 
authority to the emperor, and that even their customs had 
ceased to have authority. We have cited passages which 
show that this was maintained by Imeriiis, Placentinus, and 
Roger ; but against these must be set the names of Bulgarus 
and Joannes Bassianus for the continuing legislative authority 
of custom, and of Azo and Hugolinus as holding that the 
Roman people had never parted with their authority in such 
a sense that they could not resume it. 

It would seem, then, to be clear that as late as the middle 
of the thirteenth century the civil or Roman lawyers were 
unanimous in holding that the populus was the ultimate 
souren of aU poUtical authority, that they recognised no other 
original source of political authority than the will of the 
whole community. In the first volume of the work we have 
endeavoured to show that this was the principle of the 
ancient Roman jurisprudence ; the mediajval civihans not 
only inherited these phrases, but understood and even devel- 

' Hugolinus, ‘ Distinctionos,’ Diat. Seciinduin R. (Bulgarum) et Jo. 
148. 34; “Secundum Plaeentiiium (Jaannen?) disUngue an coneiietudo sit 

per consuetudinem numquani legj generalia, et tunc abrogat legem, an 

Bcriptee derogatur et quod dicitut particularis, et tunc wi cyt inducta ex 
Dig. (i. 3. 32), inlolligendum est certa scientja, dcrognt Icgi, in ea civi- 

secundurn vetora jura, quum populus tate, in qua ept inducta, sed alibi non, 
habebat plenam potefstatom condendi et sic loquitur C. (viii. 52. (63.) 2), licet 
jura: sed postquam transtuht oznno secundum P. (Placentmum) principium 
jus in imperatorem, non potuit. loquatur in oa coneuetudine quae est 

Bed certe non transtuht sic, ut non secundum legem, finis in ea quae est 

remaneret apud eum, sed eonstituit contra; sed hoc litera non patitur.*' 
eum quasi procuratorem ad hoc. . • • 
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oped the principles of the ancient law, for, as we have seen, 
they not only held that the universitas or populus is the 
source of law, but some of them at least recognise that this 
is the natural result of the relation between a society and 
its members. We have just seen that some of these civilianB 
also maintained that the Roman people still continued to be 
the actual source of all political authority, that their custom 
still both made and unmade law, and that as they had once 
delegated their authority to the emperor, so they might, if 
occasion arose, resume that authority. 


There remain some interesting and important questions as 
to the theory of the civilians with respect to the mode in 
which the emperor was to exercise the authority intrusted to 
him by the people, and as to the extent of this authority. 
And first, we inquire into their theory as to the method of 
legislation by the emperor. Here again we find a sharp 
division of opinion, some maintaining that tlie simple letter 
or rescript of the emperor has the force of law, others that 
the emperor had to go through certain forms, and to obtain 
the assent of certain persons before ho could promulgate 
a new law. This division of opinion arises directly out of a 
difference as to the interpretation and the permanent author- 
ity of certain passages in the Code. 

The ‘ Libellus de Verbis Legalibus ’ defines a “ Pragmatic 
Sanction ” as a new constitution devised by the Senate, and 
bearing upon some new and difficult question submitted by 
the emperor. 1 This definition only refers to one particular 
form of imperial legislation ; but it is suggestive to find that, 
in the view of tlie mediaeval civilians, the Pragmatic Sanction 
required the advice or authority of the Senate. When we 
turn to Imerius we find him laying down a general principle 


^ ‘ Libellufi de Verbis Legahbun,’ 21 : 
“ Pragmatica sanctio est novi ncgofii 
nova constitutio a senatoribiis inventa 
queestione difficili super hujusmodi ab 
imperatore sibi proposita.” Cf. Azo, 
‘ Summa Codicis,’ i. 23. 7 : “ Pnig- 

matica sanctio, quod consibo procerum 


statuit et sanxit, noc indulgetur super 
privatis negotiis singularum, sod uni- 
versitutum, ut j. eod. 1. ult. § ultimo 
(Cod., 1 . 23. 7, 2). — There is no refer- 
ence ill this passage of the Code to the 
counsel of Uio proceres.’" 
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of great scope and importance. In a passage, of which we 
have already quoted a part,^ he discusses the question by 
whom and by what process laws are to be made, and says 
that laws are made by the Roman people, or by that person 
to whom the Roman people have given their authority ; while 
the manner in which laws are to be made is defined by the 
constitution of Theodosius and Valentinian — that is, they are 
to be first considered by the chief men of the court, and 
especially by the Senate, and after that they are to be pro- 
mulgated. This, Irnerius adds, is the true method of legisla- 
tion, for law is an ordinance of the people, promulgated with 
the advice of the wise men of the community. “ 

It is very important to notice that this principle is main- 
tained by Irnerius, and that several civilians follow him. 
Roger is very clear and emphatic in asserting this view, and 
says that, in making laws, the emperor is to follow the forms 
prescribed by the constitution of Theodosius and Valonttnian.® 
Azo has discussed the matter very fully, and is equally clear. 
He first defines the nature of the constitution of this prince, 
distinguishing between this and the edictum, and then asks 
by whom these imperial laws are to be made. He answers 
that they are to be made by the emperor, with the council of 
the notables of the sacred “ palatium,” and in the assembly of 
the senators. A law is to be considered twice, and finally, if 
all agree, it is to be read in the sacred “ palaiium ” or consistory, 
that it may be confirmed and promulgated by the prince.* 

^ See p. 68, notiO 1. toribus, et cum eorum consilio ordinata. 

* Irnenus, ‘ Summa Codiois,’ i. 14. 3; Et hoc recto, quia lex est constitutio 
“ In condendis legibus spectandum est, populi cum virorum prudentium con- 
a quo et quomodo condi debeant. . . . sulto proiriulgata,” Cf. Dig., 2 . 3. 1. 
Quomodo eondenda? eint, hoc designafc * Roger, ‘ Surama Codicia,’ i. 12: 
constitutio Thcodosii et Valentmiani “ In condendia legibua inapicitur qua 
miasa ad scnatum (Cod., i. 14. S). dc causa sint condende, qua in re aint 
Aliter enim hodie leges confici non condende, et qualiter sint condende, in 
debent nisi secundum tenorem ejus qua vi et potestato sint condende. . . . 
constitutionis. Jubet enim leges non Qualiter : sicut constitutio Theodosii 
aliter promulgandas case, nisi causa et Valentimani exprimit : aibi ©nim 
necessaria hoc oxposcat et antxquis imponit formam constituendi.” 
sanctionibus non inserts. Et hoc * Azo, ‘ Summa Codicis,’ i. 14. 2 ; 
/aciendum oat, causo in auditorio a “ Constitutio vero principis, et edictum, 
proceribus discussa, maxime a sena- legis partes eunt, ut lex largo modo 
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We must, however, notice that the view of Bulgaras is 
quite different. In a gloss on Cod-, i. 14. 3, he says that there 
were some who wished to conclude from this constitution that 
the Lombard law was no law at all, inasmuch as it was not 
issued with this procedure ; Bulgarus himself emphatically 
repudiates this conclusion, and maintains that Theodosius 
could not impose a law on the emperors who succeeded him, 
but could only give them his advice ; the formalities, there- 
fore, prescribed by the constitution of Theodosius and Valen- 
tinian need not be observed.* 

Clearly there was a division of opinion among the civilians, 
but it is extremely interesting and important to observe that 
some of the most important among them should have so 
dogmatically held the view that the legislative authority 
of the emperor could only be exercised with the counsel and 
consent of the Senate. It would seem probable that the 
civilians may have been influenced by the general constitu- 
tional principle of the new Teutonic States, but it is also 
interesting to observe the continued or revived influence 
in the West of these clauses of the fourteenth title of the first 
book of the Code. There does not appear, as far as we can 
find, to be any very careful discussion of the significance 
and importance of these rescripts of Theodosius and Valen- 

inteJJigatur ; et its Jarge positum esse mate capitis sui. Pelegatur autein lex 
in rubrica dici potost. Differt etiena primo alicui dictanda» ©t dictate recen- 
conatitutio principm ab odicto prin* setur, id est iterum interrogatur an 
cipis : quia conatitutio principis potost sit sBquum ita censori : et ai tandem 
esse genoralis et specialis, ut ff. de consentiant omneB» recitabitur in sacro 
const, princip. 1. 1, § hajc sunt, ©t § palatio vel con.gi.storio, ut confirmetur 
plane (Dig., i. 4. 1). Edictum vero per principem, ot per populos jusBU 
principis est jus geiierale etatutum, ut principle divulgetur.” 
j. eo. 1. iii. (Cod., i. 14. 3). Noc in- * Bulgarus, ‘ Gloss on Cod.,* i. 14. 
competenter species post genus sup- 3 (in Savigny, ‘ Geschichte des R6m- 
ponifcur, ut diximiis, 5. d© hcered. ©t ischen RecJits,* vol. iv., chap, xxviii., 
ma. A quo debent condi ? et quidem note 61) : “ Quidam sunt, qui ex hao 
ab Imperatore cum consilio proccrum lego inferre volunt, legem Langobard- 
sacri palatii, et ccetu honestissimo orum non ess© legem, quomam hao 
senatorum, qui erant centum numoro ; forma facta non est : quibus non con- 
et dicuntur patre.s conscript! ; Patres, sentio, non enim Theodosius potuit 
vel {ctate, vel similitudine cura3, ut ait facere legera secuturis Imperatoribus, 
Sallustius, et consoripti, quia Iinporator potius consilium est quod iata lex dioit, 
eorum nomina habebat scripta in diade- ergo impune praetermitti potest C," 
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tinian. It would seem as though they were intended in some 
measure to revive the legislative functions of the Senate. It 
seems to be clear that Justinian did not regard them as in any 
way binding upon him,‘ and it would seem that the attempt 
to revive the functions of the Senate had little immediate 
effect ; but it is possible that these rescripts may have 
exercised a greater influence in the West than we are at 
present aware of. It is worth while to observe that the “ Dis- 
sensiones Dominorum.” contained in the ‘ Codex Chisianus,’ 
indicate that certain civilians maintained that the Senate 
still possessed the power of making and abrogating law.* 


Some of the civilians then maintained dogmatically that 
the emperor or prince had no arbitrary authority in legisla- 
tion ; it is important to observe that some at least of the 
civilians maintained that his authority was always in some 
measure limited by the law. Azo discusses the question how 
far the emperor could issue rescripts or privilegia contrary 
to the law, and sajs that such privilegia are invalid 
if they do serious injury to any one, unless the emperor 
inserted a non obstante clause ; he adds that it must not 
be assumed that the prince intended to act against the law, 
unless he definitely said so, inasmuch as at the beginning of 
his reign he swore to observe the laws.* We may perhaps 
here again trace the influence of contemporary and tradi- 
tional Teutonic custom on the civilians. 

There is an interesting discussion of the question of the 
limitation of the emperor’s authority in the ‘ Questiones 
Juridicae ’ of PilUus, a civilian of the latter part of the twelfth 
century. The particular point discussed is the question whether 
a sentence given by the emperor in an appeal case would be 
valid if both parties to the case had not been summoned to 


' Cf. Cod., i. 14. 12, 4 and 5. 

* ‘ Disscnsionos Dominorum,^ ‘ Cod. 
Cliis. Coll.,’ 46 : “ Et dicunt senatum 
posse hodje condore Icgom et «bro- 
gai'O.” Cf. for tlio wJiole passage, 
p4 62, note 1. 

* Azo, ‘ Brocardica,’ Rub. xxxi. : 
“ Idem dicendum eat si simile sit his 


qua' dicuntur posse impetrari, non aliter 
tenet ; nisi vel non lasdat alium valde 
. . . nisi in rescripto supponat prin- 
rops, non obstante Jego iJJa qu» dicit 
ita . . . non enim pr8?sumitur quod 
voluent, et si sciat contraria, et maxime, 
qui» m principle suae creationis jurat de 
conBuetudine, se observaturum leges.** 
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appear. Pillius first gives the reasons for holding that such 
a judgment would be valid, and enumerates some of the 
most noteworthy examples of the authority of the prince : he 
can emancipate a slave, he can make the freedman ingenuus, 
he can legitimatise a bastard, he can ennoble a man of humble 
station, he can make a rich man poor ; the emperor can make 
law, can amend it, can abolish it, can interpret it ; if he can do 
all these things, who can really doubt that he can give judg- 
ment without summoning both parties to a case. Further, 
every secular power is inferior to him, — who then can discuss 
his judgment 1 certainly not his inferiors ; and, even if you 
could find an equal to the emperor, he could not annul his 
sentence, or even take cognisance of it. On the other hand, 
it is contended, Pillius says, that the judgment of the prince 
under such circumstances is invalid, for there arc many things 
that he cannot do ; for instance, he cannot annul a sale, or a 
testament, or a donation, he cannot confer a monopoly, he 
cannot enact anything contrary to jus and lex. If he cannot 
do any of these things, much less can he act in a manner so 
contrary to legal order as to give judgment without hearing 
both sides. Pillius concludes by giving his own opinion, which 
is very cautious ; he holds that no judge can set aside the 
sentence of the prince, but that the prince himself should 
correct it.‘ Pillius has carefully balanced the arguments for 


‘ Pillius, ‘ Quieefciones Aurea',’ Q. 
43 : “ Summariuin — an sentontia ap- 

pellatioms per Imperatorem lata, parte 
non citata, valeat ? ” 

“ Cum quaBstio vertitur inter Jacob- 
um et N., victus Jacobus ad Impora- 
torem appellavit. Tandem volens 
Fuaiij prosequi appellationem, adivit 
Imperatorem ; Imperator voro non re- 
quisita altera parte, priorom cassavit 
sententiam, et pro Jacobo judicovit. 
Qujeritur utrum nunc tabs sententia 
valeat, queo non roquiaita parte ad- 
verea, lata est, proponitur actio vel 
exceptio judicati. 

Quod valeat sententia. 

Quod actio in factum judicati, vel 
exceptio locum habeat ex principal! 


sententia, manifesta ratione potest 
probari : Imprimis propter ipsius 

principis pri\'ilegia, quie varia sunt et 
immobiba, sed pauca numerari suffici- 
ant. Ecce enim d© eorvo potest facere 
liberum . . . de libertino ingenuum, 
. . . do baatardo legitimum . . . de 
divito pauperem, . . . de humili 

nobilem ... do famoso infamem. 
. . . In summa, legem potest facere, 
corrigere, toller©, interpretari . . . 

igitur h?oo et omnia et alia infinita 
Imperator cum possit, quie dicit omni 
altera parte irroquisita, quod non posuit 
dare sententiam 7 Ad hsec, omnis 
potestaa secularis est eo inferior, quis 
ergo de ejus judicio disputabit ? Num- 
quid inferiorcB et subditi ? Absit. « « « 
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and against the limitation of the imperial authority ; for us 
it is important to recognise that the question of the limita- 
tion of the imperial authority was discussed in the law 
schools. 

There remains one aspect of the theory of the imperial 
authority in these civilians which we must consider — that 
is, the theory of the relation of the emperor to private 
property. Savigny has put together the traditions as to the 
differences among the Bologna doctors when consulted by 
Frederick Barbarossa, about the imperial rights over private 
property, some of them maintaining that the emperor was 


Immo et si repcnrotur a'qiialie, non 
tamen posaet eius eententiam irritaro, 
vol do ipaius eontcntia cognoscore. . . . 
PraDler heoc allogatur, quia licet aliter 
dobuit ferri, lata tamen non debet 
irntari. . . . 

Ex adverse. 

Et ut tollantur contraria controriia 
allegationibus excipit N. et dicit nullam 
fere aententiam etiam a principe 
latam, et poase indrmari . . . num- 
quid transactionem ? . . . nuxnquid 
venditionem t . . . numquid toeta- 
mentum ? . . . numquid obligationom ? 
, . . numquid donationom ? . . . Item 
numquid tributorum immunitatem con- 
cedot ? . . . numquid monopoiium ? . . . 
numquid poenam liberto remittet T . . . 
numquid dignitatem amissam restituet T 
. . . numqmd indigno dignitatem con- 
cedet ? . . . numquid contra j us vel legem 
aliquid statuet ? ut C. de precib. iraper. 
offer. 1. resenptum (Cod., i. 19. 7). 
Numquid injuetam poatulationem ad^ 
mittet ? Numquid injustas nuptias 
conoedit ? . . . numquid spurium 

legitimum faciet ? . . . Cum ergo 
nihil horum possit facere Imperator, 
multo minus juris ordinem pertur- 
bando, non roquisita parte adveraa, 
potest ferro eententiam. Imperator 
enim utitur jure communi, ut C. de 
legibus, I. digna vox. (Cod., i. 14. 4) et 
C. ad 1. Falc. ]. et in legatis (Cod., vi. 


60. 4). Item numquid Imperator debet 
facere, quod ne fiat, tenetur defendere 
minime. . . . Praitor h®c non quilibet 
ahus judex possit hoc facere sequendo 
principis exemplum T . , , Ad hoc 
videtur illicite extortum, damnandum 
esse, unde nullum extortum debet ad- 
ferre emolumentum, praesumendum oat 
enim, quod per falsam suggestionem 
apprllantis potius hoc fecerit, quam 
ex certa scientia, nec enim verisimile 
eet Principem Romanum quicquam 
illicite Bgcre. . . . Adhuc occurrit 
focti irrogularitas, quie totum factum 
infringit. . . , Et ut breviter et sue* 
cincter perorotur, respondeat objectia 
adversarius. Nonno in lege continetur 
quod atatuta contra absentes non legi- 
time citatoB, nullius debent esae mo- 
menti ? . . . nec ibi diatinguitur 

persona etatuentis, ergo qualiscumque 
fuerit, debet iiritari quod gestum 
oat. . . . 

Solutio. 

Mihi videtur ein© prscjudicio raelioria 
aententisD ; Principis sent/entiam a 
quoquam judico infringi non pose©. 
Bed per ipsummet dobero in melius 
reformari, ut ff. de minor. 1. minor 
autem § si autem princeps (Dig., iv. 
4. 28, 2).” 

With this should be compared a 
similar diacussion in Hugolinus, ' Disa. 
Dom.,’ 6. 
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really the lord of all property, while others denied this.* It 
is clear that there was much difference of opinion among the 
ciTilians of the twelfth and thirteenth centuries with regard 
to the subject. The earliest discussion of the matter which we 
have found in this period is contained in Irnerius’ ‘ Summa 
Codicis ’ ; according to the text which Professor Fitting con- 
siders to be the original, he holds a clear and decided opinion 
upon the subject, and maintains that any person who accepts 
fi’om the prince property which belongs to another man may 
be compelled to make restitution : no rescripts, he adds, 
procured by fraud, or contrary to the law, or injurious to 
others are to be received ; they are in error who maintain 
that the prince can seize a man’s goods and give them to 
another, without due cause — such a proceeding is condemned 
by the law of the courts and of heaven.® 

It is a curious thing to find that a Bologna MS. of this 
same work has a wholly different text in this passage, and 
seems to represent a defence of the view that the emperor 
can take a man’s property and give it to another.® Professor 
Fitting has suggested that this text represents a modification 
of his original view by Irnerius himself, in consequence of 
his being in the imperial service.* However this may be, 


^ Savigny, * Geaohichte des K6m. 
Kechts, chap, xxviii. 3. Cf. Ac- 
cursius, * Gloss on Cod./ vii. 37. 3, 
“ Omnia principis-’* 

* Irnerius, * Summa Codicie/ vii. 27. 

3 : ** Sin autem aliqius eciens rero 

alienam esse et ex nulla jueta causa a 
fisco vel a principe aocipiat, nulla ratione 
se tueri potest quominus rem restituat 
cum omni causa, ne inde injuriarum 
sumatur occasio a quo jura initium 
sumpserunt. Alter! (enim) damno.sa 
nec juri contraria inpetranda sunt 
nec indulgenda sunt, quia rescripts per 
fraudem elicita seu contra jus vel 
alii damnosa modis omnibus refeilenda 
sunt. Et ideo errant qui dicunt prin- 
oJpem res alionas auferre posse et alii 
sine causa dare, ex quo forense et cele.«te 
jus contrarium clamat.'* 

* Irnerius, ‘ Summa Codicis ’ (Bo- 


logna MS.) vii. 27. 3 : Si quam habet 
rationem integram (actionem, integra) 
ejus reservatur persecutio. Hoc autem 
verum ost, eive imperntor sive qui acci- 
pit sciant rem alienam esse sivenit (sive 
non). Mcrito enim nostra facimus, 
cum a nobis oinnis (cum ea nobis 
summa) impertitur auctoritas. Nam 
et agitur voteram (agri vetorania) ae- 
signantur. Agnorum (ac vorum) dici- 
mus quandoque non justo, quandoquo 
etiam nullo precio assignato, impera- 
toris Buctoritato quod alias iniquus 
esset ad jus et equitatem redigente.” 

(We give this text as quoted by 
Professor Fitting, and with his sug- 
gested emendations.) 

* Irnerius, * Summa Codicis/ pp. lx. 
and Ixxxix. Cf. Irnerius, ‘ Qufpstiones 
de Juris subtilitatibus ’ (ed. Fitting), 
p. 43. 
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these texts will serve as illustrations of the diversity 
of opinion among the civilians upon this subject. We find 
the matter further illustrated in the collection of the “ Dis- 
sensiones ” of the early jurists. In the collection made by 
Hugolinus, some jurist is reported to have said that the 
emperor could transfer one man’s property to another.^ In 
the similar collection made by Eoger, he states that some 
maintained that the prince could alienate a man’s property 
whether he knew that it was the man’s and not his own, or 
was ignorant of this, and that this was founded on Cod., 
vii. 37. 3, but adds that Jacobus, one of the four doctors, the 
immediate successors of Irnerius in Bologna, maintained that 
this law was only applicable to cases where the emperor 
was ignorant that the property was another man’s.® Another 
collection cites Martinus, also one of the four doctors, as 
agreeing with Jacobus.® Azo discusses the question in his 
‘ Brocardica,’ and agrees with Martinus and Jacobus, but also 
holds that llie emperor can make grants of that property 
which is in part his, and even of that in which he has no 
share, if this is for the benefit of the State and the public 
utility demands it.^ 


^ Hugolinus, ‘ Dissonsiones Domin- 
orum,’ 5 : “Si quidem imporatori licet 
perpetuam oxceptionem mdulgcre, ut 
D. (ii. 2. 3. 3), licet qiioquo servum 
liberum constituere, ut D. (i. 14. 3), 
potest etiam rei alienae dominium 
transferre, ut C. (vii. 37. 3).” 

* Boger, ‘ Diasensiones Dominorum/ 
60 : “ Dissensus est inter eos in aiiena- 
tione facta a principe. Nam quidem 
dicunt, sive impcrator scivit, rem esse 
alienam, sive ignoravit, illud obtinero 
quod dicit C. (vii. 37. 3). Jacobus 
dicit, illam legem loqui : quum ignor* 
averit." 

* ‘ Dissonsiones Dominorum/ ‘ Vetus 
Collectio,’ 71: “Nam quidam dicunt, 
sive imperator scivit, sive ignoravit, 
rem esse alienam, illud obtinere, quod 
dicit C. (vii. 37. 3j, Martinus et 


Jacobus illam legem loqui dicunt, quum 
ignoravont.” 

* Azo, ‘Brocardica,’ Rub. xciii.: *“Im- 
porator potest omnia donare ' — Hoc si 
donat rem alienam ut suaiti, ut C. do 
quad. prasBC. 1. 2 and 1. bene (Cod., 
vii. 37, 2 and 3). Ahoquin non potest, 
nisi ratione partis, ut Cod. de vend, 
rer. fisc, cum pri. ca. 1. i. (Cod., x. 4), 
61 enim etsi non habeat partem, alienar 
posset, pro luliilo dicent ibi, ratione 
partis. Imo alienare, donare potest, 
ot 61 nullam partem ibi habeat ; si 
hoc tamen roip. expediat. Arg. C. de 
sacros. Ecclee. Auth (Cod., i. 2. Auth- 
entic after 14), sed et permutare, Sicut 
rem ad alicujus matantiam. Cod. do loo. 
prffi. ci. 1. ult. (Cod., xi, 71. (70.) 6), 
Intelligas, si hoc publica utUitas ex- 
poscit,’* 



CHAP. VII.] THE SOHBCE OF POLITICAL AUTHORITY. 76 

If we attempt to sum up our impression of the theory of 
political authority which was held by these civiUans, we 
are led to the conclusion that the conception of the revived 
study of the Itoman law as unfavourable to the progress 
of political liberty, while it may contain some elements of 
truth, requires at least very considerable qualification — at 
least, so far as its influence in the twelfth and early thirteenth 
centuries is concerned. We have seen that these eivUians 
are unanimous in recognising that the people is the only 
ultimate source of political authority and of law. This 
was not indeed a conception strange to the Middle Ages, for 
the normal conception of the new Teutonic States was 
that law and political authority proceeded from the nation 
as a whole ; but while the conception was not strange, it was 
probably a thing of much importance that the representatives 
of the legal traditions of the ancient civilisation should have 
held the same principle as those who represented the new 
order. It is quite true that a section of the civilians held 
that the people had whoUy parted with their original 
authority, and that some of them attributed to the emperor 
the possession of an almost unlimited authority ; and so 
far it is true to say that the influence of the revised 
Eoman law was unfavourable to the progress of political 
freedom. But against this must he set the fact that some 
of the most imijortant of these jurists held very different 
principles — that some of them maintained that the legis- 
lative authority of the people had never been transferred 
to the emperor in such a sense that they had wholly and 
for ever parted with it, but that rather the people might 
at any time resume the authority which they had bestowed; 
while some of them also maintained that the emperor pos- 
sessed no unrestricted authority — that his legislative functions 
could only be exercised with the advice of the Senate, and 
that he possessed no unlimited power over the property of 
his subjects. 
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CHAPTER Vin. 

THE THEOB®^ OF THE RELATIONS OF THE 
ECCLESIASiaCAL AND SECULAR POWERS. 

This subject presents considerable difficulties ; for though 
these civilians furnish us with a considerable amount of 
material for the discussion of details, they do not discuss 
the general theory of the relations of the two powers. 
This arises from the fact that they do not often travel 
outside the scope of the law books of Justinian ; and 
these, while also furnishing much information on de- 
tails, do not contain any clear statement of the theory 
either of the spheres or of the relations of the two 
powers. 

The lawyers, as we have endeavoured to show, are clear 
as to the nature of the authority of the civil law — that is, 
that it represents those principles of justice which ultimately 
have their fountain and source in God Himself ; while the 
immediate and direct source of authority in political society 
is the people, or the person or persons upon whom the people 
have conferred their authority. The system of the secular 
order is, then, in their minds sacred, fulfilling as well as 
may be, under the terms of the actual conditions of the 
world, the purpose of the final justice of God Himself. We 
may find a formal expression of this conception in certain 
phrases of these writers. John Bassianus, the master of 
Azo and Hugolinus, in commenting on the ‘ Novels,’ says 
that God established the emperor upon earth in order that 
by him, as by a “ procurator,” he might make laws suited 
to circumstances as they arise, and that the emperor might 
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thus benefit his subjects.^ Again, Hugolinus, after beginning 
his work on the Digest with the invocation of the Holy 
Trinity, says that the fear of God is the foundation of law, 
which is in its t\im the foundation of human society and the 
State — for the State is a multitude of men joined together 
to live by law.* 

The civilians, then, clearly held the principle of the sacred 
nature of the secular law ; but they also very clearly recog- 
nise the existence alongside of the civil law of another law 
which is not to be confounded with the civil law. We 
may find an expression of this conception in a phrase of 
the ‘ Summa Codicis ’ of Roger, in which it is said that 
there are two systems of jus — one human and one Divine ; 
and of these the Divine is the more exalted.® And again, 

^ Joannes Bassianus, ' Summa in libro enti® timor Domini. Timor Domini 

Novellorum,* “ De Instrumentorum non sorvilis {do quo dioitur, Servihs 

caufcola et fide,” p. 1287 (Nov. 73): timor est quo ml nisi poena timetur) 

‘‘ Quia propterea Deus de ccdHs impera* sed filialis ; qui ost mista cum timore 

torem conatituit in terris, ut per eum dilectio, quae ©t aupplioium ©vitat et 

tanquam per procuratorem leges factis praimium morotur. Hoc ergo posito 

emergentibus coaptet, ut hie proficiat fundamento in timore et dilectione 

subjeetis, ut j. eo § quia igitur ” (Nov. domini (timor enim filialis amplectitur 

73. Prsrf. 1). ut diximus s in proxima distinctione, 

^ Hugolinu.s, ‘ Summa on the Digest ’ utnimquo) nostrum erit cura fideli per- 

(Prefacc) : “ In nomme patris et filii docere, vestrum autem summo niti 

et Bpiritus sancti — Amen. Pnneipium labore, ut hanc scientiam assequamini ; 

omnium rerura est Deus, ut in Evan- qua3 non solum dioitur scieniia, sed glo* 

golio JoanniB, cap. i. ‘ In principio rioso vocabuJo civilis, ut dictum est, 

erat verbum,’ etc. Ab hoc enim id ©st elegans et urbana. Est cnim 

principio cuncta (ut ait Justinianus) (ut ait lox j. § proinde de extraor. 

processerunt elemonta^ ot in orbem cog. Dig. 1. 13. 5) res sanctissima civilis 

terrarum sunt products, ut in C. de sapiontia : vol sciontia civilis (ut dic- 

Vot. jur. enuc. 1. i. circa principium turn) ost elegans et urbana : aut 

(Cod., i. 17). A copite ergo sum- potius, ut notetur maximus huja>s 

amus exordium in hoc tit. Habeanius offectus, per quern primo civitas est 

initium ex hoc principio, accipiamus condita, sine qua human® societatis 

materiam et hujus scienti® funda- nullum ost vinculum, sed nec civitatis 

niontum principium lioc, sine quo consistit vocabulum. Est enim civitas 

sapientia non valet esse, principium niultitudo hominuin collecta ad jure 

nostrum verum perducat ad esse. In vivendum.” 

principio igitur hujus artis, quae * Roger, ‘ Summa Codicis,* i. 1 : 
vocatur jus in elemontis hujus civilis ** Sed quia jus dicitur aliud divinum 
scientiee, ponamusfundamentum. Quod aliud humanum, praecipua autem sunt 
nam ? Sit juris fundamentum, sive jura divina quam humaua, tractat 
materia et principium timor Domini : primum de divino jure.” 
ut in Psalmo dicitur, Initium sapi- 



78 


political theory op roman lawyers, [part I. 


alongside of the organisation of civil authority there is 
another organisation, which derives its authority from God 
as well as from men, — an organisation which, as it has 
its own laws, has also its own courts and jurisdiction. 
This conception is expressed in a phrase of that work on the 
Code which Professor Fitting attributes to Irnerius. The 
author speaks of the court or authority of the Bishop as being 
given to him by divine as well as by human law.^ We may 
add to this a phrase of PilUus, in which he speaks of the Pope 
as having, in divine matters, that same complete (plena) 
jurisdiction which the emperor has in his.^ The civilians 
may make little direct reference to the theory of the re- 
lations of the Church to the State, but there can be little 
doubt that they look upon it as related to it, but also 
distinct, and as possessing a character and authority which 
are divine. 

We must begin by examining the conception of the canon 
law which is held by the civilians, or rather their view of 
its relation to secular authority and law. The civilians 
recognise very clearly the supremacy of the law of God 
over the civil law. The prince, according to Placentinus, 
is not to ordain laws contrary to the Lord or to nature ; ® 
according to a passage in the collection of Dissensiones of 
Hugolinus, rescripts which are contrary to the natural or 

* Irnerius, ‘ Summa Cotl i. 4. 2, induHa cum licentia reddendi juris, 

“ De Episc’opali Audiontia : “Audi- et- faouUate statueiid® a?quitatis, vol 
entia vero seu potcstas eis pcrmiUitur juristlictio est, judicis dandi licentia, 
tarn jure divino quam humano in ut ff. de juris omn. ju. I. iii. (Cod., iii. 
omnibus persoma quo diviiiam inilitiam 13. 3), Horn junadiclio alia oat plena, 
gerunt, ut sivo inter se aliquas Hies ut in pnnciiie Homano quoniam popu- 
habeant, sive ab aliis compulscntur lus RomarKts ei et in eurn omne suum 
apud opiscopos coiivoniantur.” imperium ot potostatem concessit et 

Cf. i. 4. 6 and ‘ Lo. Codi.,’ i. 4. 6. contulit ut fT. do constit. princ. 1. 1. 
“Alio racione.s ot alia plariia, sjcut (Dig., i. 4. ]). Et hoc idora haboatur 
divina lex preoipit, dobent ab episcopo in divlnis, quoniam dominus Papa 
terminari et diffiniri melius quam liabeat plemtudinem potestatis ut 
noverit. Quod si faeere noglexont, dicitur cap. xin. in Dec. Col. ii. Alia 
divino ulcionis subjacebit.” ost non plena ut in aliis judicibus.” 

* Pillius, ‘ Ordo do civilium atquo * Placentinus, ‘Sumrna Institu- 

criminalium causarum Judiciis,* p. tionum,’ i. 2 : “ Placuit inquam principi 
67, “ De causarum cognitione “ : ut jus constituat ita ut non contra 

“ Est enim jurisdictio, potestas alicui domimira statuat vel naturam.“ 
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divine law are to be rejected by the courts.^ Azo says very 
emphatically that an imperial rescript or privilegium against 
the law of God, of the apostles and evangelists or prophets, is 
to be wholly rejected ; the emperor cannot abrogate the laws 
of his superior, though he may apply them with some dis- 
crimination of persons, and of the public needs.® This is an 
important qualification ; and in another passage he applies it 
specifically to the question of usury, which may be permitted 
by the civil law on account of the actual necessities of the 
world, though it is properly unlawful because it is against 
the law of God.® It is, however, clear that the civilians fuUy 
recognised that the law of God in the Scriptures represented 
an authority superior to that of the civil law, and that what- 
ever was contrary to this was properly invalid. 

But we must now ask what was their attitude to the canon 
law of the Church, as distinguished from Scripture. There 
is one set of canons which all the civOians seem to recognise 
as having the force of law. These are the canons of the first 
four general councils. We find this stated first in the 

^ Hugohnus, * Diss, Dom.,’ 6 : “Si tamon minuit. Lege autem Dei, quae 
Juri naturali vel divino contradixennt vcteri ac novo Tontamento continetur, 
(rcBcripta) refutantur omnino.” omnes usurarum obligationes prolnbitae 

• Azo, ‘ Summa Cod.,’ i. 22. 1 : aunt, et oxccratsc : nihil ergo valet, 

“ Sciendum est autem quod si re.scrip' quod sequitur ex eo, vel ob id, ut 

tum, vel privilegium contra jue Doi, supra de legi. et sanatus consultis, 1. 

apostolorum, evangelistarura, prophet- non dubium (Cod., i. 14. 5); cum et 

arum indulgeatur, omnmo respuitur : Imj)erator dicat sacras canonca pro 

quia superions leges tollcro non potest, Icgibua observandia, ut in authentic, 

cum alias sit proditum, quod par pari ut clenci apud opiac. § ultimo (Nov. 

imperare non potest ; ut ff, do rocopt. 83. 1) et, quomodo oportoat opiecopos 

arbitr. 1. nam magistratua ; ©t ff. ad nd ordinalionem adduci, § sod etiam 

Trebellianum, 1. ilia*. § tempostiviim bio eum (Nov. 6. 1. 8). Certum est 

(D., iv. 8. 4, and xxxvi. 1.13, 4). Licet siquidem quod lex minoria non derogat 

autem non toiJat, distinguero tamen logi superiorifi. Nam nedum eupenori, 

potest pro qualitate personarum, ot sod ©tiarn pan quia imperare non valet, 

publica utilitate. Nam et apostoIiLs ut de arbitr. 1. nam magistratus (D., 

ait : Omnis anima subdita sit I’egi tan- iv. 8. 4) et ad Trebell. 1. ille a quo § 

quam priccellenti et ducibua tanquam tempoetivuni (D., xxxvi. 1. 13, 4). Quo- 

ab eo missis,” etc. raodoorgo Borvus abolebit legem domini 

• Azo, ‘ Summa Cod.,’ iv. 32. 18: aui, Corto hoc durum essot, et contra 

“ Et hoc d© jure humano. Nam naturam. Undo ot Paulo Apostolo 

propter mundi necessitates ot angiis- dictum eat, durum est tibi contra 

tias, Imperator ex toto non potuit stimulum calcitrare, Acta ix. cap.” 

oassare obligationem usurarum sed 
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‘ Eiceptiones ’ of Peter, then in Joannes Bassianus, and 
finally in Azo, and we may assume that the principle was 
universally accepted by the civilians. This is, indeed, what 
we should expect, for the principle is laid down by Justinian 
himself in the ‘ Novels,’ from which, or from the ‘ Epitome 
Novellarum ’ of Julian, the civilians derive it.' It must be 
noticed, however, that these canons have the force of civil 
laws, because Justinian has given them this ; there is not 
in any of these passages any suggestion that they have this 
force in virtue of their own authority, — that is, that their 
relation to the civil law is the same as that of the law of God 
in nature or of the Scriptures. We have not found that 
any civilian commenting on the civil law suggests that the 
canon law as such has the force of civil law, or is superior 
to civil law within the sphere of the latter. As far as we 
can understand these writers, their conception of the canon 
law seems to be that of a system parallel to the civU law, 
supreme, no doubt, in its own sphere, but not possessing 
authority outside of this. 

' ‘ Petri Excoptiones Lcgum Ro- die. ut j. eo usque ; ad § ad hsec.’* 
raanorum,’ i. 2 : “ Canonos sanctorum Azo,* Surnma Cod.,’ iv. ^3. 18 : “ Cum 
quatuor conciliorum pro legibus Jiabe* et iinperutor dicat sacros canonea pro 
antur : id est Nicenum, Oonstanti- logibus observandos ; ut in uutlientic ; 

iiopolitanum, Ephosianum pnmum, et ut, clencis apud opisc. § ultimo et 

Cbalcodonense. In hoc ( apitulo notar© quomodo oporteat ©piacopis ad ordina- 

potes, quod si canonos sunt contrurii tjonem adduci ; § aed etiam sic ©um.’* 

legibus, canonos tcnendi sunt, non The phras© in the Epitome of Julian 
leges. Quia si canones habontur pro is as follows: ‘Epitome Novollarum,’ 
legibus, et novto leges infirraant con* 1J9. 2 ; “Quatuor sanctorum concili- 
tranas leges antiquas, tunc novi oruin canones pro legibus haboantur.” 
canones infirmant antenoros leges. This comes from Novel., 131. 1 : 

quibus contrarii sunt.” “ Sancimus igitur vicem legum obtin- 

Joannes Bassianus, ‘ Summa in Libro ere sanctas ecclesiasticas rogulas qu:e a 
Novellarum,’ p. 1311, “ De ©cilesiasticiH sonctis quatuor couciliiB exposita* sunt, 
titulia ” (Nov. 131) : “ Quia venis l©gi- aut tinnat»,” etc. 

bus tractatur do pnvilogiia occlosiarum It is on this that Jo. Bass, is com- 
ideo omuia sub hao loge comprehen* monting. Azo refers to Nov. 83. 1 
dero vult ; dicit ergo de occlesiasticie and Nov. 6. 5 , in which the same 
tituliH et privilegiis, quod oxpone ut principle is laid down, 
dixi j. ©odern in prin. In primum For a discussion of the question of a 
dat ©is privilegiiini, ut omnos leges coU^ioii between the two systems of 

sint Bubjectfc aacns canonibus, quae law, and for a further treatment of 
sunt in sacris quatuor conciliis, sive the passage from Peter, cf. pp. 227- 
in ordine residendi, sine in aliis, qua* 233* 
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When we now consider the theories of the civilians on the 
immunities of the clergy, we come to the conception of the 
two societies, with their respective authorities and jurisdic- 
tions ; and here it is important at once to observe that the 
civilians are clear that this authority and jurisdiction are 
founded not only on human law, but on the divine. We 
have already quoted the passages of Irnerius and Pillius in 
which these conceptions are expressed.^ It must be observed 
that Irnerius is clear that the episcopal jurisdiction in its 
plenitude extends only over those persons who, in his phrase, 
divinam militiam gerunt ; all secular legal proceedings, 
whether among these persons or against them, must be 
brought before the bishop, but in the case of other persons 
the bishop can only take action if they desire it.* We shall 
have to consider this matter presently in detail ; for the 
moment we must fix our attention upon the fact that Irnerius 
clearly recognises two classes of persons — the one consisting 
of those over whom the bishop has full jurisdiction, and 
clearly he means by these those who have the ecclesiastical 
character ; the other class, by which he means the laity, over 
whom, in secular matters, the bishop has no regular jurisdic- 
tion, except at their own desire. We have here very clearly 
the conception of two societies, two jurisdictions — not, indeed, 
that such a passage presents us with a complete view of the 
subject, for the laity, as members of the Church, belong to 
the ecclesiastical as well as the secular society, but we have 
at least, very clearly marked, the conception of the two juris- 
dictions, and the principle that the ecclesiastical jurisdiction 
exists by divine law, while it is supported by human law. 

The clergy are, properly speaking, that is, as clergy, 
subject only to the jurisdiction of the Church. We may 
put this as summarily expressing the conception of the 
civilians. We must consider this in detail. 

The first and simplest case is that of the prosecution of an 

* See p. 78# potest : qui postquam ejus aiidien- 

* Irnerius# ‘ Summa Codicis,* i. 4. 3 ; tiam ©legerint, et apud ©um \6nerint, 
'^Intoraltae voro personas juditiumepiti' etiain ex necessitate postea coguntur." 
copi iiurno arbitrium ©x voluntate (esse) 

VOL. II. F 
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ecclesiastic for a spiritual or canonical offence. It is hardly 
necessary to cite authorities to illustrate the general prin- 
ciple that such cases belong to the bishop ; we may refer 
to passages from Irnerius and John Bassianus.^ The next 
case is that of civil proceedings by one ecclesiastic against 
another ; such cases belong normally, according to Irnerius and 
Eoger, to the bishop.* We come to a more difficult matter 
with the question of a civil suit brought by a layman against 
an ecclesiastic. Broadly, the civilians are clear that such 
cases must go to the bishop’s court, and this principle is 
derived by them from the ‘ Novels ’ of Justinian, either 
directly or through the ‘ Epitome ’ of Julian. But while this 
principle is thus broadly held, they also derive from the 
‘ Novels ’ and the ‘ Epitome ’ the principle that if the bishop 
will not or cannot decide the case, then the plaintiff may go 
to the secular courts. These principles are set out tersely but 
clearly in ‘ Petri Exc.eptiones ’ and in the ‘ Brachylogus.’ ® The 
same view is expressed by Irnerius,* and, with an important 
addition, by Eoger and Accursius, who mention some civil 
cases which the bishop cannot decide, and also explain a 
process under which the case is to be re-tried by the secular 

' Irnorius, ‘ Summa Cod.,’ i. 4. 5: vel non potent, liocat accusatori apud 
“ Hoc niai delictum sit occlesiasticum : quern vult judicom ire, a quo suum 
hujus enim exaininatio ot castigatio jus consequatur.’* 

episcopi erit, et hoc novis constitu- The first clause i.s related to Julian, 
tionibus.” * Epitome,’ 73. 1, and to ‘Novel,’ 79. 

Joannes Bassianus, ‘ Sum. in Lib. 1. The sorcjiid is related to Julian, 
Novellarum,' p. 1293 Ut elorici apud ‘Epitome,’ 116. 34, and to ‘Novel,’ 
proprios episcopos conveniantur "(Nov. 123. 21. 

83). “ Si quidem oanonica (est causa) ‘Brachylogus,’ iv. 8. 6 : “ Item si 

et infertur clerico ; episcopus tantum civilis causa eat (actor) licet sit secularis, 
debit cognoflcere." ei reus clericus est, apud proprium 

® See p. 78, note 1. Roger, ‘ Summa episcopum debet dofiniri.’’ 

Cod.,’ i. 4: “Nam si duo clerici inter * Irnerius, ‘Summa Cod.,* i. 4. 
86 agant, et causa tails sit que per 4 ; “ Clerici quidem apud episcopum 
episcopum expediri possit, ante eum pnmo conveniendi sunt, apud quern 
necessano debet expediri." lis sine omni dispendio terminetur. 

* ‘ Petri Exceptiones,’ iv. 47 : “ Si Sin autem ex aliqua causa decidi 
quis cum monachis vel clericis litigium per eum non potuerit, apud civilem 
habuerit, non currat ad secularem judicem negotium sine dilatione de- 
judicem, sed apud Episcopum oat, 8i cidatur, observatis clericorum privi- 
ab eo potest judicium consequi. Si legiia.** 
vero Episcopus vel non curavorit facore. 
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court if the bishop’s sentence is held to be Tinjust.^ John 
Bassianus states the general principles in much the same way, 
and mentions some other circumstances which may prevent 
bishops from acting ; but he does not refer to the process by 
which the case is to be taken to the secular co\irt in the 
case of an unjust sentence in the spiritual court. ^ Azo 
puts the matter briefly, very much as John Bassianus does ; 
he also makes no reference to the possibility of recourse 
to a civil court against an unjust judgment of the 


^ Roger, ‘ Suroma Codicw,* i. 4 : 
“ Nam si duo clerici inter se agant, 
et causa talis sit que per episcopura 
expediri posait, ante oum necessano 
debet expediri ; vel ai laicus con- 
veniat cloricum, ante episcopum 
debet docidi, premiasa tamen divisi- 
one cause. Hec scilicet causa alia 
civilis, alia criminalis. Civilis, alia 
potest expediri per episcopum, aha 
non ; quo non potest expediri, sivo 
quia impossibihs ei vnietur, sive quia 
natura cause ita se habot quod per 
episcopum non sit expodienda, alias 
decidenda : voluti causa ingonuitatis et 
libertatis et si que ahe inveniuntur, per 
civilem judicem sunt finiende. Quo 
vero per episcopum sunt finiende, si ab 
epiecopo sententia dirimantur, quamvis 
ejus sententia visa fuerit iniqua, ab ea 
tamon non est appellandum, sed adoatur 
civilis judex ut cognoscat utrum sit 
equa vel iniqua, si equa, mandet eam 
executioni, si iniqua, ex intogro cognos- 
cat ac si non esset docisa.” (Roger’s 
opinion is probably related to Nov. 
123. 21 : bi quis autem litigantium 

intra decern dies contradicat iis qua? 
judicata sunt, tunc locorum judex 
causam examinet : et si invenorit judi- 
cium recte factum, etiam per seiiten- 
tiam propriam hoc confirmot, et exe- 
cutioni proponere tradat, qutc judicata 
sunt : et non liceat secundo in tali 
causa victo appeliare. Si vero judicis 
sententia contrana fuit ns, quie a Deo 
amabili epiecopo judicata sunt : tunc 
locum habere appellatioiiem contra sen- 


tentiam judicis, et hanc secundum 
legum ordmem referri et exercori. Si 
tamen, ex imperiali jussiono, aut judi- 
ciali prsecopto episcopus judicat inter 
quaBoumque personas : appollatio ad 
imperium, ut ad eum qui transmisit 
negotium, referatur.” Julian, ‘Epi- 
tome,’ 115. 31 IS a summary of 

this.) Cf. AorursiuK, ‘ Gloss on Nov.,* 
123. 21, “ Contradicat.” 

* Joannes Bassianus, ‘ De Ordine 
Judieiorum,* § 202: ” Omnis ecclrsi- 
oatica persona pro re pocuniaria, id ost 
non orimine, apud suum episcopum 
conveiiionda est. Idem in episcopum, 
ut apud Buurn archiepibcopum conveni- 
atur, et sic deinceps. Posset tamon 
dffendi quod episcopus et archiepis- 
copUB numquain sunt sub civili judice 
convoaiendi, ut in auth. do sanctiKsuniB 
episcopis. ‘‘ Si quis vero sanctis- 
.simiun,” et “si autem a clerico ” 
(Nov., 123. c. 22.), § 103; Si vero 
cause natura nun patiatur apud episco- 
pum de causa oogiioscere, for to quia 
Iibertutis causa est, que non nisi per 
prosiilom exaiiiinanda est, ut C. de 
pedaiieis judicibus ). ii. (Cod., hi. 
3. 2) et D. de rescnptis I. non distin- 
guinius § de liberali (D., iv. 8. 32, 7) 
aut ahqua forte neoossitas enim im- 
pediat, ut adversa valetudo, vel pro- 
hibeatur a jure, forte quod ante episco- 
patum alicui partium in hac causa 
patrociiiium proistitit, ut D. de juris- 
diction© omnium judicum, 1. puta 
aut si episcopus causam difierat, actor 
civilem judicem adeat.” 
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bishop.^ A somewhat later civilian, Bagarottus, puts the prin- 
ciple briefly, that no civil case by an ecclesiastic or by a lay- 
man against an ecclesiastic is to be heard in the civil court.® 
It is noticeable that Eoger is the only one of the civilians 
who, as far as we have seen, maintains that if the lay suitor 
thinks the Bishop’s sentence is unjust he can go to the secular 
court. 

We turn to the question of criminal proceedings against 
the clergy. The author of the ‘ Brachylogus ’ says that in 
criminal cases the cleric may be brought either before the 
bishop or before the secular court : if the case is taken to the 
bishop, and he finds the accused dignus capitali supplicio, 
he is to degrade him, and hand him over to the prceses 
to be punished ; if the case is taken in the first instance 
to the secular judge, he cannot punish the cleric until 
he has been degraded by his bishop ; if the bishop is 
doubtful about the justice of the treatment of the case, he 
can postpone the degradation {sub legiiima cautela) until the 
matter has been referred to the prince.® This is very close 
to the ' Epitome ’ of Julian and tlte ‘ Novels.’ Irnerius says 
that criminal cases against a cleric are to go to the civil 
judge, who must decide Die case in three months : if he 
find the accused guilty, he must not condemn him until he 
has been deprived of the priesthood (sacerdotio) by the 


^ Azo, ‘ Summa Codieis,’ i. 3. 12 : 
“Item Bub certis taritiim personis 
com})elluntur {i.e., clerici) respondero : 
hoc eat, in pecuniaria cansu apud epmco- 
pum : vel wi ipso non possot cognoscero : 
vel nolit, vol diflerat, cognoscat civilis 
judex, observttiiH clericorumprivilcgiiH.“ 

* Bagarottus, ‘ De exceptionibus di- 
latoniH.’ 67; “ Itoni (excluditur) ei 

clericus vel Jaicus conveniat aljum 
cierioum coram civili judice, ufc in 
suth. ut cler. opuJ propr. opis. et in 
auth. de san. episcopis § si quis &c. 
(Nov., 83 and 123. 21) et C. do epis. 
et de auth. causa ; et auth. clericus ” 
(Cod., 1 . 3 after 33). Cf. Nov. 79 and 83. 

® ' Brachylogus/ iv. 8. 6 : “ Quod si 
in causa criminali qusQ ad ecclesiasticum 


negolium non pcrtinet, clericus ac- 
cusetur, liooat et in hoc casu epiacopum 
oognuscero ; ut tamon, hi dignuin oapi- 
tu.li supplioio clencum invenerit, omni 
cloneatuH honore donudatum ad puni- 
oiidum jiriesidi tradat. Sin veio clen- 
CU8 ante praeaidern accusetur, non liceat 
prfOHidi ante eloncurn punire, quam 
& propno episcopo cloncatus honore 
fuerit denudatus ; quod si ep 2 .scopus 
Vidont acta sibj non juste eonstitisse, 
liceat ei differre gradus denudationem 
sub iegitima cautola, quo usque super 
oa re pnncipi suggeratur, justam cauase 
dnem imposituro." 

Cf ^Epitome Juhani,’ 116. 34, and 
Novel, 123. 21. 1, 
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bishop.^ Eoger lays down practically the same rule as 
Imerius.® John Bassianus holds that in criminal matters 
the case is to go to the secular court, unless the accuser 
prefer to take it first to the bishop’s court : if the secular 
court finds the accused guilty, the sentence is not to be 
pronounced until the record of the proceedings has been 
sent to the bishop, who is to degrade if he is satisfied with 
the evidence, then the secular court is to impose the proper 
punishment.® The view of Azo is that criminal cases against 
the clergy belong to the civil judge, who can acquit without 
consulting the bishop ; but if he conclude that the accused 
is to be condemned, he must first be deprived of his orders 
by the bishop.* 

These civilians all agree in the main principles, that it is 
for the secular court to try and punish the cleric, but that 
the court cannot carry tliis out until the bishop has degraded 
the cleric. Some of them — i.e., the author of the ‘ Brachy- 
logus ’ and John Bassianus — also clearly held that the bishop 
is to consider whether the evidence is satisfactory before he 
degrades : it is not clear whether Irnerius, Tioger, and Azo 

‘ Irnerius, ‘ Summa Codicia,’ i. 4. 5 ; ad opiscopum suum mittet ; at, si 

“Si tamen de crimme (oierici) ac- sufficere videhuntur, epiBcopus ordine 

cuaentur, civiJis adeatur judex, ita ut graduque occJesiaBtico expolisbit oc- 

intor duos menses per eum dirimatur, cusatum, ct post eivilis judex penam 

et, si roi inventi fuerint, non ante corporalom competentem imponet. 

condempnentur, quam saoerdotio per Puto tamen quod nb initio cogatur re- 

episcopum exuantur,” Cf. ‘ Lo. Codi.,* epondere sub episcopo huo si acousator 

i. 4. 5. maiuerit ut in Auth.” (Nov. 123. 

* Roger, * Summa Cod.,’ i. 4 : “ Crim- 21. 2). 
mails quGstio alia forensis, alia eoclcsi- * Azo, ‘Summa Cod.,’ i. 3. 12: 
astica. Si criminalis ot foronsis est, “ In criminali autom causa oivihs 

adeatur civihs judex, ut inter duas taiitum pra'esao debet judex, ut causam 

menses causa omni modo decidotur, ot trrininrt intra duos men.sos a tempore 

si rei inventi fuerint, donudati ac do- litis contestati computandos ; et si 

poeiti ab ofTicio prius a suo episcopo, vidorit clericum condemnandura, primo 

condempnentur.” debet spolian ordimbus suis ab opis- 

“ Joannes Bassianus, ‘ De Ordine copo ; si autem viderit eum absolven* 

Judiciorum,’ 106 ; “ Si autom do dum, etiam inconsulto episcopo, potest 

crimin© litigandum fuerit, si quidom eum absolvore, ut in authent. ut cleric, 

civile crimen eat, civilis judex erit apud proprios episcopos conveniantur 

adeundus, qui licet roura invenent (Nov. 83} : et authentic, eod. tit. § si 

accusatuxQ, tamen non condempnabit quis autem.” 

eum statim, sed gesta apud ee habita 
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take this view or not. The author of the ‘ Brachylogus ’ 
stands alone in following Nov., 123. 21, in the view that if 
the bishop is not satisfied the matter is to be referred to the 
prince. The clergy are, then, primarily subject to the juris- 
diction of the Church ; it is not till they have been deprived 
by the Church itself of their ecclesiastical character that they 
come under the ordinary jurisdiction of the secular authority. 

The theory of Church and State so far might seem to be 
comparatively simple ; we might almost think that they 
were regarded by the civilians as two parallel societies, each 
with its own members and its own organisation, separate in 
such a degree that normally the members of the one are not 
subject to the jurisdiction of the other. The truth is, how- 
ever, that no such simple and easy definition was possible, 
and this becomes very clear when we consider the principles 
of the civiUans with regard to the relation of the laity to 
Church law and CUiureh courts. 

For the laity, as members of the Church, are in some re- 
spects subject to Church law, and are in some measure under 
the jurisdiction of Church courts. A layman may be guilty of 
an ecclesiastical offence, and is then liable to be brought before 
the Chm’ch courts. The layman, however, is not liable to the 
jurisdiction of those courts in the same way as the ecclesiastic. 
John Bassianus and Azo maintain that when a layman is 
charged with an ecclesiastical crime he is to be tried, not by 
the bishop alone, but by the bishop and the prwses. They 
found this judgment upon certain phrases of Justinian in the 
Novels ; whether their application of these was correct we 
do not pretend to say.^ The layman is then subject to the 
Church law and to the jurisdiction of the Church, though, as 

^ Joannes Bansianus, ‘ Summa in do mandat, pnncip. | si vero canoni- 
Lib. Nov.’ (p. 12Q‘3), “ Ut clonci apud cam ” (Nov. xvii. II). 
proprios episcopo.s convnniantur,” Nov. Azo, ‘Su7n. Cod./i. 3. 13; “ Laicus 
83 : “ Circa qiiod distingiio ; aut esl autom de ocolesiastico crimjn© coram 

causa canoiiica, aut civilis. Si quidom episcopo (convonitur) ©t coram praeside ; 
canonica et mfertur clorico : ©pisco- ut infra in authon. ... do man. 
pus tantum debot oognoscere, ut princip. § neque occasion© ” (Nov. xvii. 
infra ©odem f si vero ccclpsiasticus 11). Cf. Accnirsius, ‘ Gloss on Nov.,’ 
(Nov. 123. 31. 2). Scf'iis si Jaico, tunc 83, “ iJccIesiasticumJ* 
pr^eses cum episcopo cognoscat, ut m/ra 
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these civilians hold, the secular authority is entitled to take 
its part in the decision of cases brought against the laity in 
the Church courts. 

And again, in quite another connection, we find illustrations 
of the fact that the two societies are not really separate. For 
the civilians very clearly recognise that in certain cases the 
ecclesiastical authorities could intervene even in purely secular 
matters. The first example of this which we have to consider 
is the permission given by the Eoman law to take a civil case 
between two laymen before the bishop, instead of the secular 
judge, if both parties to the suit agreed. This is implied in 
the ‘ Exceptiones ’ and the ‘ Brachylogus,’ and is laid down 
by Irnerius in his treatise on the Code and by the Provencal 
Summa of the Code. Irnerius makes it clear that such a 
procedure is entirely voluntary, but he adds that if the parties 
have agreed to it, and have appeared before the bishop, 
they will then be compelled to go on : against the judg- 
ment of the bishop in such cases there is no appeal, and 
it must be carried out by the civil authorities.^ More im- 

^ ‘Petri Exceptiones,’ iv. 37; “In Irnerius, * Summa Codicis,’ i. 4. 3.* 
Bests actions Chalcodononsia Concilii, “ Inter alias vero personas (i.e., those 
Marcianos Imporator inter cetera dixit. who are not clerics), juditmm opiscopi 
Omnes caussc qu« Prsetoris jure vel imo arbitrium ex voluatato (esse) 
civili tractanda* Episcoporum aontontus potest : qui postquam ejus audientiam 
terminantur ; perpetuo atabilitatis jure elegennt, ot apud ©um venerint, etiam 
firmentur ; nec liceat alterius tractaro ox necessitate postea coguntur. Cog- 
negotium, quod sententna Episcoporum noscere quidem poaaunt, item examin- 
decidot.” are nc pronuntiare. Quorum sententia 

* Brachylogus,’ iv. 8. 6 : “ Item bi (ab) appellatione immunis erit quern- 

civilis causa eat (actor) licet sit secularis, admoduni sententia prefectorum pre- 
si reus clericus ©st, apud proprium torio, set a judice civ'ih ©xecutioni seu 
episcopum debet dehniri ; sin autem ts, effoctuimandandaest. Hocitademuin, 
qui convonitur, eat laicus, volons quid- si causa pecuniaria ait. In criminali 
em ante antistitem litigare admittondus voro lit© hoc non eis pormittitur. 
est : invituB voro non ost cogendus.” * Lo, Codi.,’ i. 4. 3 : “ Eodom modo 

Cf. ‘ Code,’ i. 4, 8 : “ Episcopolo judic- si duo homines habent placitum, epis- 
ium ratum sit omnibus, qui se audiri a copus potest esse judex inter eos, si 
Sacerdoti bus olegerint ; eamque illorura ipsi volunt : set non potest fieri apjiel- 
judicationi adhibondom esse revoren- latio a sentencia ipsius. Hoc est verum 
tiam jubimus, quam vestris deSerri quod potest judicare inter alios homines, 
necesse est potestatibus, a quibus non si placitum est de avere vel de pos- 
lioet provocare. Per judicem quo- sesione : sot si est de crimine, non 
que officia, ne sit causa opiscopalis cog- potest hoc facere.” 
nitio, definition© executio tribuatur.’* 
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portant, however, is the doctrine of the civilians that, at 
least in some cases, if a suitor has doubts about the justice 
of the secular court he may demand that the bishop should 
sit in court with the secular judge. This doctrine is set out 
in the handbooks of law, and also by Joannes Bassianus and 
Azo, among the great civilians of Bologna. In the ‘ Excep- 
tiones ’ the principle is laid down that while no one can 
refuse the jurisdiction of the judex ordinarius, if either the 
plaintiff or the defendant suspects the judge, he may demand 
that the bishop, or some other honest man (probus), should 
sit with the judge, and if they then agree in their judgment, 
the man who has called in the bishop, or other judge, may 
not appeal. The same principle is briefly stated in the 
‘ Brachylogiis.’ ^ These regulations are evidently derived 
from the ‘ Novels ’ of Justinian and from the ‘ Epitome ’ : but 
it must be observed that the rule that a man who thus calls 
in the bishop may not appeal is not clearly asserted in the 
‘ Novels.’ It lays down the principle that if a man cannot 
get justice from the judge, he is to call in the bishop ; and if 
the bishop cannot persuade the judge to do justice, he is to 
give the suitor letters to the emperor.® 


^ Petri, ‘ Exceptiones,’ iv, 1 : “ Judici- 
um ordinarii judicis nemo recueare 
potest. 8ed si actor vol reus ordinarium 
judicem suspectum habeat, ei, qui 
Buspectum judicem putat, Episcopum 
vel alium probum virum invocare licet, 
ut simul ambo judicent ; et si de judicio 
concordaverint, ipse qui Episcopum vel 
alium invocavent, nullo modo poterit 
provooare eententiam, id eet quod vul- 
gariter dicimus, non potest rancunare,** 

* Brachylogus,’ iv. 4. 11: “Sod si 
Buepectum judicem qiiis habuorit, liceat 
ei episcopum civitatis ad causam dis- 
cutiondam una cum judice Buspecto 
advocare.” 

* * Novel,’ 86. 1 : “Si vero dum 
aliquis adierit judicem provincial non 
meruerit justitiam, tunc jubemus eum 
adire suum sanctlBsimum epiBcopum, 
et ipsum mittere ad clarissimum pro- 
vinci«B judicem aut per se venire ad 


eum, ct precparare euin ut omnibus 
modis audiat mterpollantem et liberet 
oum cum justitia secundum nostraa 
logos, ut non cogatur perogre de sua 
patria proficisci. Si vero etiam sanct- 
iseimo archiopiscopo compoUente jud- 
ioem cum justitia determinaro interpel- 
lantiuro causas, judex differt discernore 
negotium et non servet a litigantibus 
justitiam, jubemus eanctissimum civ- 
itatis illiuB episcopum dare ad nos 
litteras ©i qui non meruit quod justum 
est insinuantes, quia coactus ab eo 
judex distulit audire interpellantem 
©t judicare inter eum et qui ab eo 
conventus est ; ut haec cognoscentes 
nos supplicia inferamus judici pro- 
vinciflB, quod interpellatus ab eo qui 
injustitiam passus est et coactus a 
Banctissimo archiepiscopo non judicav- 
©lit quae in dubitationem venerunt. 

2. Si vero contigerit quondam noB- 
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Joannee Bassianus intended evidently to summarise the 
provisions of the same ‘ Novel,’ and suggests a regular process 
— first to the judge, then to the bishop, and finally to the 
prince.^ This does not seem a very accurate mode of deal- 
ing with the texts, but it is to us important as exhibiting 
the way in which he understood it. Azo, in his work on 
the Code, does not discuss the matter in detail, but writes as 
though it were a clearly admitted principle that while it is 
only minors, widows, and poor persons who have the right to 
refuse the jurisdiction of the judex ordinarius and to be 
heard directly by the prince, yet any person lias the right, 
if he holds the judge in suspicion, to demand that the 
archbishop should sit with him.* 

We have here a very important point in the relation of 


trorum subjectorura iu dubitation© 
habero judicem, julfemus ganctismmum 
archiepiscopum audi're cum clarisBimo 
judice, ut ambo aut per amicabilem 
oonventum diseolvant qusD dubia sunt, 
aut oi adnotationem Bcriptis factam 
aut cognitionaliter judicetur inter 
htigantoB et forma detur justitiae legi- 
busque conveniens, ut non cogantur 
nostn Bubjecti propter hujusmodi 
causa recedere a propria patria. . . . 

4. Si tamen contigent quondam noB- 
trorum subjectorura ab ipeo claris- 
simo provinciffl judice laedi, jubemus 
eum adire BanctiBsiraum ilius civitaiis 
episcopum, et ipsum judicare inter 
clarisBimum provincias judicem et exira, 
qui pufcatur Jindi ab eo. Et si qiiidem 
contigerit judicem legitime aut juste 
adjudicari a sanctissimo ©piscopo, 
satisfacere eum omnibus modis ei 
qui interpellavit adversus eum. Si 
vero rofutaverit judex hoc agere, et 
pervenerit ad nos ipsa lis, si qoidem 
invenerirouB quia juste et secundum 
leges adituB a sanctiBsirao episcopo ea 
qus condomnatus est, non fecit, novis- 
simia eum suppliciia subdi praecipimus, 
quoniamqui debet vindicare oppressum, 
ipse opprimere reperitur.” 

Cf. ‘ Epitome Juliani,' 69. 2. 


‘ Joannes Baseianus, * Summa in Lib. 
Nov.,* p. 131 3, * Ut differentes justices," 
Nov'. 86: “ Hbbc constitutio tractat do 
ordine agendi : nam primo ad suura 
propriura judicem, secundo ad epis* 
copum, tertio ad pnncipem eat decur* 
rendum, alias punitur, ut j. cod. § 1 
& § si quis & § 81 li.Tc autem (Nov., 
86. 1 and 3). . . . Si tamen judox 
suus faciat ei jus, sed habet eum 
Buspectum, associet epiacopum : et sio 
ordinarius non rocusatur sed dele* 
gatus tan turn, ut j. ©o. c. si vero 
(Nov., 86. 2) & C. de judic. 1. apor- 
tiBsimi (Cod., iii. 1. 16). Secunda parte 
dicit, si etiam ipsum vellet convenire 
(quod est intelhgendum pro furtis, vel 
etjam pro oppression© nimia subject- 
orum) potest corara opiscopo, ut j. 
oodem § si tamon (Nov., 80. 4) <fc s. 
ut judic. BUiPi quoquo suffrag. § noces- 
sitatom de aliis, ut m praidicto § 
aliud." 

* Azo, * Siimma Codicis,’ iii. 14. 1 : 
“ Ita licet hie pupillia et similibus 
recusar© judicem ordinarium, quod non 
permittitur aliis : licet posset petore 
associari suspecto judici archiepisco- 
pum. 8 de judiciis authent. si vero 
contigerit " (Nov., 86. 2). 
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the ecclesiastical and secular authorities. We cannot discuss 
now the motives which led to Justinian, and perhaps earlier 
emperors, to establish this system ; that they had any special 
intention of increasing the authority of the Church, as 
such, would not seem to be the case. These arrange- 
ments are, indeed, only a part of what would seem to 
have been an elaborate system for checking the representa- 
tives of the Imperial Government by means of the bishop 
and other persons of importance in the various localities.^ 
The survival, however, of these principles in the Middle 
Ages, when the question of the relations between the 
ecclesiastical and the secular authorities had become so 
important, has quite another significance. We shall come 
back to the matter when we deal with the canonists ; but 
in the meanwhile we find here an example of the fact that 
the recognition of the different spheres of the two author- 
ities does not mean that these authorities, even in the 
judgment of strict lawyers, did not run across each other. 

On the great question of the appointment of bishops these 
civilians say tittle ; but that little has some significance. 
Joannes Bassianus discusses the question in commenting on 
‘ Novel ’ 123, which prescribes that when there was a 
vacancy in any see, the ecclesiastics and principal persons 
of the place were to elect three persons, of whom one was 
to be made the bi.shop. John Bassianus alters this, so 
that apparently he means that the clergy and principal 
persons of the diocese are to choose three persons, who 
are then to elect the bishop.® Azo comments on the regu- 
lation of the Code — that when there is a vacancy, the in- 

^ Cf. vol. i, p. 282, and Code, i. 3. 45 Joannes Bassianus, * Summa in 
and i. 4. 26. Lib. Nov.,* p. 1314, “ De sanctissi' 

* ‘Novel.,* 123. 1 : “ Sancimus igitnr mis episcopis ” (Nov., 123) : “ Electio 
quotiens opus fuorit episcopum or- uutom episcopi fit eolenniter vocatis 
dmare, clericos et primates civitatis pnmatibus, orchipresbyteria, archi- 
cujua futuruB est episcopus ordinan, diaconis, et aliis clericia ; et attend- 
mox in tribus persoms decreta facere. untur quffidam in persona eligentium : 
. . . Nov. 123. 1. 2. Ut ©X trium per- debent enim trea ©ligi ©lectores, qui 
aonarum pro quibus talia decreta facta penculo bus animee eligent non 
Bunt, melior ordinetur oloctione et habentes uxorem/* dec. 
periculo ordinantis,” &o. 
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habitants of the diocese are to elect three persons of projwr 
character, of whom one is to be made the bishop. Azo 
alters this, so that the principal ecclesiastics of the diocese 
are to elect three of the clergy, who are in their turn to 
elect the bishop. But he also adds that the first body are 
to choose the electors with the sanction of the emperor.^ 
It is interesting and important to observe that Azo ex- 
cludes the laity of the diocese from any share in the 
election, and he also excludes the inferior clergy ; while 
on the other hand he clearly requires that the emperor 
should have some share in the election. 


' Cod., i. 3. 41 j “Ab iis qui in 
ea civitate habitant decrotum hat do 
tribus personia, de quorum recta fide 
vita honesta reliquisquo virtutibus 
constoa, ut ex his qui magis idonouft 
Bit ad episoopatum promovatur.*' 

Azo, ‘ Summa Codicis,’ i. 3. 2 ; ‘ Vise 
undo dicatur cpiscopus, nunc vidon* 
dum qualitor fiat ordinatio cpiscopi. 
Et quidem clorici primates civitatis, 
ecclesiastici scilicet, ut archidiaconi et 
arcluprosbytori, propositis ois eacro* 
eanctis evaageliie, debont sua vota 


conferre non ex gratia, vel amioitia 
aliqua, vel promisKiono, in tree per- 
sonas canoincns ot religiosas, non filios 
non uxorom habentos, vel habontea 
sed virginom : vol si non habent tros, 
eligant duos, vol unum, habentos 
htcras principis ois assontiontibus. 
H:i‘ autom persona* propositis sacro- 
sanctis ovangchis dobent promittore, 
quod canonicam ot legitimam oligant 
personam, ut in authen, eod. tit. j* 
rospons. (Nov., 123). 




PART II. 

THE POLITICAL THEORY OF THE CANON LAW TO THE 
MIDDLE OF THE THIRTEENTH CENTURY. 


OHAPTEB I. 

INTBODUCTION. 

In the first volume of this work we have endeavoured to 
discuss, not only the theory of the relations of Church and 
State, but also the general theory of Society and its institu- 
tions, in the ecclesiastical writers of the first six centuries of 
the Christian era, and again in the ninth century. We have 
sometimes referred to the canons of councils and other sources 
of the systematic body of Church law, but the greater part 
of our information was drawn from works which were not, 
in their primary intention, legal works at all, from purely 
religious or theological works, or from the more formal corre- 
spondences of great churchmen. In the period which we 
have now to consider, we have found it necessary to separate 
the treatment of the theory of society which is presented in 
the formal treatises upon ecclesiastical law from the examina- 
tion of the other works of churchmen. It is necessary to 
distinguish carefully between incidental and sometimes hasty 
sayings, made under the stress of some great controversy, 
and judgments expressed in legal and other works which 
were compiled in cold blood and represent reasoned and 
considered conclusions. 

We do not need to discuss the history of the gradual 
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process of accumulation and selection through which the 
Canon Law passed before it reached the form which it now 
wears in the ‘ Corpus Juris Canonici,’ but a few words are 
needed to explain the nature of the sources from which it 
was drawn, and the stages through which it passed. The 
canon law is in the main derived from four different sources — 
the Holy Scriptures, the decrees of the great general councils 
and of certain local councils, certain letters of the Bishops of 
Eome on public and judicial matters, and the writings of the 
Fathers. The relative importance and authority of these 
sources we shall have to discuss in detail when we come to 
deal with the theory of the canon law itseff. 

From these sources there arose various collections of 
canons, and these were greatly enlarged by the production 
in the ninth century of the great collection of spurious Papal 
letters which we know under the name of pseudo-Isidore — 
a collection which is now generally held to have been made in 
Prance, and which gradually found its way into the literature 
of the canon law, both in Italy and in the North, in the course 
of the tenth and eleventh centuries. In addition to these the 
mediaeval canon law books also contain many passages taken 
from the Homan law books, and from the collections of the 
genuine and spurious capitularies. It was not till the middle 
of the twelfth century that Gratian, who had possibly been 
trained in the law s(;hool of Bologna, took in hand the task 
of selecting from and systematising this great but confused 
mass of materials, and in his ‘ Decrefum ’ we have the first 
attempt to present a complete and ordered body of Church 
law. The w'ork of Gratian was carried on by a number of 
canonists, who worked upon the materials conf.ained in the 
‘ Decretum ’ after the fashion of the work of the civilians of 
Bologna on the ‘ Corpus Juris Civilis.’ They wrote glosses 
and commentaries on the ‘ Decretum,’ in which they carried 
on Gratian’s attempt at the systematic exposition of the texts, 
and the application of these texts to their own time. The 
formal collection of canon law was carried on by the 
publication of various small compilations of the decretal 
letters of the Popes of those times, until at last in 1234 
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Pope Gregory IX. issued what was intended to be a com- 
plete and sufficient collection of these letters. This is that 
part of the canon law which we know as the “ Decretals.” 
To this collection were later added by Pope Boniface VIII. 
the collection of Decretals known as the Sext, and by Pope 
Clement V. that known as the Clementines, but with these 
latter collections we do not deal in this volume.^ 

^ For a full discussion of the sources * Geschichte der Quelien und Literatur 
of the mediaeval canon law wo may deu Canomschon Kechts/ vol. i* 
refer the reader to J. F. von Schulte, 
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CHAPTER II. 

THE THEOBY OF LAW IN GENEEAL. 

We begin by inquiring into the general theory of law in the 
canonists. W'e naust do this before we can form any clear 
conception of the theory of the canon law and its relation 
to other systems of law. It is evident to any student that the 
principles of the canonists as to the nature of law are derived 
from the Eoman law ; but — and this is a fact of importance 
— it is derived from the Roman law very largely through St 
Isidore of Seville. What exactly are the sources of St 
Isidore’s treatment of law is indeed doubtful : an interesting 
attempt has been made by Voigt to set out the relations 
between his work and that of Ulpian and Marcianus,* but 
much remains obscure. St Isidore’s exposition of law is 
sometimes very close to that of the Digest and Institutes 
of Justinian, but is also in part independent. 

We begin by taking account of a definition of law con- 
tained in the work of Ivo of Chartres. In the great collec- 
tion of canonical materials which is called the ‘ Decretum ’ of 
Ivo, and which was probably compiled by him, an interesting 
passage from St Isidore’s ‘ Etymologies ’ is quoted. St Isidore 
describes the true nature of law as being honesta, just, 
possible, agreeable to nature, conformed to the customs of 
the country, suitable to its place and time, necessary, useful, 
clear, and devised for the common good of all the citizens, 
not only for that of some individual.* This quotation is 

^ Voigt, ‘ Die Lehr© von Jus Natur* 168 (from St Isidore’s ‘ Etym.,’ v. 21) ; 
ale,’ &c., vol i., Boilage VI. “ Erit lex hontsta, justa, poasibilis, 

* Ivo of Chartres, ‘ Decretum,* iv, secundum naturaru, secundum conuuet- 
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repeated in the ‘ Fanormia,’ the handbook of canon law 
which is recognised as an undoubtedly genuine work of Ivo. 
These phrases set out the conception on which the canonical 
theory of the proper nature of law is built up. Law must 
be agreeable to nature, just, devised for the common good, 
must represent the custom of the country in which it is to 
be in force. That is, to express this in broader terms, law is 
not an arbitrary command imposed by a superior, but rather 
represents the adaptation of the permanent and immutable 
principles of “ nature ” and justice to the needs of a com- 
munity, under the terms of the circumstances and traditions 
of that community. 

When we turn from Ivo to Gratian, we turn from an 
intelligent and scholarly compiler to a technical jurist. For, 
as we have already said, it was the work of Gratian to im- 
pose upon what had hitherto been the somewhat formless 
collections of canons the character of an ordered system 
of law. Hitherto all that had been done had been to collect 
canons of coimcils, papal letters, and opinions of the Fathers, 
bearing upon the discipline and organisation of the Church, 
and to arrange these roughly under the various subjects 
to which they belonged. Gratian had possibly been trained 
in the technical law schools of Bologna, and recognised 
that if the canon law was to have any scientific character 
this heterogeneous mass of materials needed to be sifted, 
co-ordinated, and criticised. He accordingly set out to 
arrange the materials, to compare them, and to draw such 
general conclusions from them as were possible. When we 
come to discuss the theory of the canon law itself, we 
shall have to discuss more fuUy his attitude to the materials 
he found in the collections of canons which he used. For the 
moment it is enough to notion the fact that it was Gratian 
who first reduced the chaotic mass of canonical authorities 
to a system, and set his hand to the statement of such general 
principles and rules as could be deduced from them. When 

udinem patriee, loco temporique con- cautione contineat, nullo privato com* 
venienB, necoBsaria, utilis, manifesta mode, sed pro commimi oivium utili- 
quoque ne aliquid per obscuntatem in tate consenpta.*’ 

VOL. n. 
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ve turn, then, from Ito’s treatment of la\7 to Gratian’s, 
we turn from a writer who is content to put together 
authorities, to a writer who endeavours to draw from these 
authorities an adequate and practical criticism of the nature 
and origin of law. 

Gratian’s treatment of the nature of law is founded 
primarily upon St Isidore ; whatever his knowledge of the 
civil law may have been, it is on Isidore’s sayings that his 
discussion of general principles is based. St Isidore in one 
place sets out a classification of law as human and divine, 
and says that divine law was established by nature and 
human law by custom (mores) ; ^ while in another passage 
he sets forth the tripartite character of law, as divided 
into the jus naturale, the jus gentium, and the jus civile.^ 
Gratian accepts the tripartite division ; but as the basis of his 
most general discussion of law, and at the outset of his work, 
states the twofold division, of divine or natural law on the 
one side, and human law, which is founded on custom, on 
the other.* 

This passage contains two principles, which are each of 
the greatest importance, — the identification of natural law 
with divine, and of human law with custom. The first 
principle, that natural law is divine, is one of the most 
important conceptions of the canon law : we shall have to 
consider this presently in detail, and only make one ohserva- 


' laidore, * Etyro.,’ v. 2. 

• Isidore, ‘Etym.,’ v. 4. 

• Gratian, ‘ Decretum,’ D. i. Gra- 

tianus : ** Humanuxn genus duobus 

regitur, naturali videlicet jure ©t mori- 
bua. Jus naturas est, quod in lege 
et evangelic continetur, quo quisquo 
jubetur alii facere, quod sibi vult fieri, 
•t prohibetur alii inferre, quod sibi 
noUt fieri. Undo Christus in Bvan- 
gelio : * Omnia queecunique vuliis ut 

faciant vobis homines, et vos eadem 
facite illis. H®c ©st onim lex et pro- 
phets.* Hinc Isidorus in v. libro 
Ethixnologiarura ait : o. 1 ; * Omnes 


leges aut divins; sunt, aut huznanee. 
Divin® natura, human® moribus con- 
stant, ideoquo h® discrepant, quoniam 
all® aliis gentibus placent. Fas lex 
divina est ; jus lex humana. Transire 
per agrum alienum fas est, jus non est/ 
Qratianus : Ex verbia hujus auctoritatia 
eWdentor datur intelligi, in quo difler- 
ant inter so lex divina et humana, cum 
omne quod fas eat, nomine divine vel 
naturalis legis accipiatur, nomine vero 
legis, human® mores jure conscripti et 
traditi intolligantur. Est autem jus 
generale nomen, multas sub se oon- 
tinens species/* 
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tion for the moment. The explicit statement by Gratian is 
of the greatest importance, although the conception itself is 
not original. It is asserted in the passage of St Isidore quoted 
by Gratian, and St Isidore is only reproducing what we have 
endeavoured to show was the normal doctrine of the Christian 
Fathers,^ and this again was derived in part from St Paul, but 
even more from Cicero and other ancient writers, for Cicero 
had taught very emphatically that the law of nature is the 
law of God.* It is not, however, any the less important that 
Gratian should have taken these principles as the starting- 
point for his treatment of the nature of law ; we shall see, 
when we come to deal with the detailed discussion of the 
natural law, that this law, being itself divine, is superior in 
dignity and in permanence even to certain positive forms of 
the law of God, while it is superior to all authorities whether 
in Church or State. Gratian’s principle should be compared 
with the carefully developed view of the mediaeval civilians, 
that justice and equity are superior to all positive laws, and 
that God is Him self equity.® 

The second principle is as important as the first. Human 
laws are regarded by St Isidore, in the passage here quoted, 
as based upon custom, and the variety of human laws is 
explained as due to the fact that different nations have 
different customs. Gratian accepts this principle, and uses 
the word mores to cover the whole range of human law, 
explaining these more fully by defining them as mores jure 
eonsoripti et traditi. In another passage of the same ‘ Dis- 
tinction,’ he quotes St Isidore’s definition of consuetudo as 
being that form of jus which is founded upon custom, and 
which is accepted as lex in the absence of lex, and St Isidore’s 
observation that custom is equally valid whether it is drawn 
out in writing or whether it is only established by “ reason,” 
for, after all, it is “ reason ” upon which the value of lex, the 
written law, depends. From these phrases Gratian draws the 
conclusion that all law is really custom, that part which is 

* Cf. vol. i. pp. 102-100. 

* Cf. vol. i. pp. 5, 6. 


^ See Part X. chap. i. 
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written down being called constitutio sive jus, while that part 
which is not written is known as consuetudo.^ This is a far- 
reaching principle which is thus laid down by Gratian ; it is 
no doubt implicit in the ancient Boman law, but it was not 
expressly drawn out, and it has very important consequences 
on the theory of the source of the authority of law. 

Human law is, then, custom, whether reduced to writing or 
not. But this does not mean that Gratian thinks that any 
custom is entitled to be recognised as law. Having laid 
down the general principle which we have just discussed, he 
quotes Isidore’s saying that jus is so called because it is 
just,* and in the fourth ‘ Distinction ’ he goes on to consider 
the purpose, and therefore the essential quality, of law ; and, 
citing another passage from Isidore, he defines the purpose 
of law as being to restrain men’s audacity and their oppor- 
tunities of injuring others ; while he describes the nature of 
law in the terms of the same passage from St Isidore which 
we have already discussed as cited by Ivo of Chartres. In 
establishing laws, he says, we must be careful to consider 
whether they represent the principles of honestas, justice, 
possibility, and those other qualities described by St Isidore.* 

' Gratian, ' Doc.,’ D. I. 6 : Consuo- ■ Gratian, ‘Dec.,' D. i. 2: “Jus 
tudo autem ost jus quoddam moribus autom eet dictum, quia justum eet “ 
institutum, quod pro lege suscipitur, (laid, of Seville, ‘ Etym.,’ v. 3). 
cum deficit lex. Neo diffort, an ecriptura * Gratian, * Deo.,' D. iv. Pars I. 
an ratione consistat, quoniam et legem Gratianus ; “ Causa vero constitutionis 
ratio oommendat. Porro si ratione legum est humanam cohercore auda- 
\ex constat, lex exit omne jam, quod ciam et nocendi facultatem refrenare, 
ratione constiterit, dumtaxat, quod sicut in eod. lib. (v. 20) ysidorus tee- 
religioni congmat, quod disciplin® con- tatur dicens ; ‘ Facta* sunt a’Utem leges, 
veniat, quod saluti proficiat. Vocatur ut earum metu humana coherceatur 
autem cozisuetudo, quia in communi audacia, tutaque sit inter improbos 
est usu ’’ (Isid., ‘ Etym.,’ v. 3, ii. 10). innocentia, et in ipais improbis formi- 

Gratianus. “ Cum itaque dicitur : dato supplicio refrenetur nocendi 
Non differt utrum consuetude scrip- facultaa.’ “ 

tura vel ratione consistat ; apparet. Pars II., Gratianus : “ Prasterea in 
quod consuetudo partim est redacta ipsa constitutione legum maxim© quali- 
in scriptie, partem moribus tantum tas constituendarum est obsorvanda, 
utentium est reservata. Qusd in scrip- ut contineant in so honestatem, juBti> 
tis redacta est, constitutio sive jus tiam, posaibilitatem, convenientiam, et 
vocatur ; quee vero in scriptis redacta cetera, quss in eod. lib. Ysidorus enum- 
non est, generali nomine, consuetude erat, dicens. (v. 21) * Erit autem lex 
videlicet appellatur.” honesta, justa, possibilis, secundum 
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We shall have to return to this question presently, when we 
consider in more detail the nature of the particular law of 
any State, the source of its authority, and the relation of this 
to custom. In the meanwhile it is enough to observe that 
when Gratian identifies human law with custom, this does 
not at all mean that he conceives of custom as having any 
force, except so far as it corresponds with the principle of 
justice. But in order to treat this subject adequately, we 
must turn to that tripartite definition of law which the 
canonists inherit from Isidore and the corpus juris civilis. 


naturam, aeoundum consuetudinero voniens continaat, nullo private com- 
patriss, loco temporique conveniens, modo, sed pro communi utilitate civ. 
necesaaria, ntilia, manifesta quoque, ium conscripta.* 
ne aiiquid per obsountatem inoon 
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We have pointed out that St Isidore of Seville restated the 
tripartite division of law set out by Ulpian and repeated by 
the Institutes of Justinian. Here therefore is a point where 
the patristic and the legal tradition of the Middle Ages 
coincided, and the canonists accept this tripartite division 
without question.^ 

We must however again notice that while Gratian ac- 
cepts the tripartite definition of law, this threefold division 
is subordinate to the twofold division of Natural or Divine 
Law and Custom, for the jus gentium and the jus civile 
are both included under mores, while natural law is 
equivalent to divine law.* We must consider more closely 
what the canonists understand by jus naturm or jus 
naturale. Gratian cites the definition of Isidore,® but does 
not himself furnish us with any technical discussion of this 
point, though, as we shall presently see, he discusses very 
important questions arising out of it. Wo have already 
quoted the words in which he describes the jus naturoe as 


^ E.g.t Gratian, ‘Dec.,* D. i. 6: 
“ Est et alio divisio juris, ut in eodom 
libro testatur Isidorus, ita dicens : 

‘ Jus aut naturale est, aut civile, 
aut gentium.* 

* See for text, p, 98. 

• Gratian, ‘Deo.,’ D. i. 7 : “Jus natu* 
rale eat commune omnium nationum, 
eo quod ubique inatinctu nature, non 
oonatitutione aligua habetur, ut viri 


et feminae conjunctio, liberorum suo* 
cessio et educatio, communis omnium 
poseeBsio, et omnium una libortae, ac' 
quisitio eorum, qus celo, terra marique 
oapiuntur. Item depositee rei val 
oommendate poouniee restitutio, vio- 
lentiee per vim repulsio. 'Nam hoo 
aut si quid huio simile est, nunquam 
iaJuBtum, aed naturale equumgue 
habetur ** ^Isidore, v, 4). 
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equivalent to that principle of the law and the Gospel which 
bids us do to others what we would that they should do to 
us,^ and to this we shall have to return. But before doing 
this we shall find it useful to turn to the work of Eufinus, 
one of the most important twelfth-century commentators on 
Gratian. In his oxjmment on the phrases with which Gratian 
introduces his first ‘ Distinction,’ Eufinus has carefully stated 
the sense in which he understands the phrase “ Natural Law.” 
The legistica tradiiio, he says, has defined the conception of 
the jus naturals when it says that natural law is that law 
which nature has taught all animals, but the canonists, neglect- 
ing so general a conception, are concerned about its meaning 
in relation to matters which relate to the human race alone. 
The jus naturals is a certain quality implanted in mankind 
by nature, which leads men to do what is good and to avoid 
what is evil. This jus naturals consists of three parts — of 
commands, prohibitions, and dsmonstrationss. It commands 
men to do what is useful, as for example, “ Thou shalt love 
the Lord thy God ” ; it forbids that which is hurtful, as for 
example, “ Thou shalt not kUl ” ; and it points out (dsmon- 
strat) what is expedient, as for example, that all things should 
be held in common, that there should be liberty for all man- 
kind.* We must presently consider how it comes about that 
some of the latter provisions of the natural law have been set 
aside. But it is of great importance first to observe the formal 


^ See p. 98. 

* Rufinus, ‘ Surama Docretorum,’ 
D. i. Diet. Grat. ad cap. i. : “ Hu- 

manum genus.” ‘‘ Gratianus trac- 
taturus de jure canonico quasi altius 
rete ducto expandit iter operi, in- 
cipiens a jure naturali, quod quidora 
et antiquiu3 est tempore ot excel- 
lontius dignitate. Hoc autem jus 
legistica traditio generalissimo diflinit 
dicens : ' Jus naturalo est quod nature 
omnia animalia docuit.* Xos varo istam 
ge&eralitateniy que omnia ooncludit 
aiuinaUa» non ourantes, de eo juxta 
quod humano generi solum modo 
escribitm, breviter videamua ; Juspi- 


cieute5» quid ipsum sit et in quibus 
consistat et quoinodo processerit, ©t in 
quo ei detractum aliquid aut adauctum 
fuerit. Est itaque naturale jus via 
quedam humane creature a natura 
insita ad faciendum bonum cavon- 
dumquo contrarium. Consistit autem 
jus naturale in tribus, scilicet, man- 
datiB, proliibitionibus, demonstrationi- 
buB. Mandat namque quod prosit, ut : 
‘ diliges Dominum Deum tuum ; * 
prohibet quod ledit, ut : ‘ non oo- 

cidea ; ' domonatrat, quod convenit, 
ut ; *' omnia in commune haboantur ; * 
ut : ' omnium una ait libertaa ' et 
hq/usiuodi.” 
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repudiation by Buflnus of Ulpian’s deflmtion, which ma&es 
“ natural law ” a matter of animal instinct. Euflnus returns 
to this in discussing a later part of the same Distinction, 
and reminds his readers how he has already warned them 
that the ancient lawgivers use the phrase jus naturale in 
a different sense from that in which the canonists use it. 
They (the old lawgivers) use this phrase in such a general 
sense that it would seem to be something common to all 
animals, while the canonists use it in a restricted sense as 
applied only to mankind. 

We should compare with this the discussion of the subject 
by Stephen of Toumai, another of the important twelfth- 
century commentators on Gratian. He explains that the 
phrase jus natvrale can be used in various senses : in that 
of Ulpian, as the principle or instinct common to men and 
all animals ; as equivalent to the jus gentium ; as equivalent 
to the divine law which God has taught men in the law and 
the prophets and the Gospel ; in a still wider sense as that 
law which includes both human and divine law, and that 
instinct which is given to all animals ; and finally, in a fifth 
sense, as that law which is by nature given to men and not 
to the other animals— the law which teaches men to do good 
and to avoid evil ; this is a part of the divine law, and con- 
sists of commands, prohibitions, and demonstrationes.^ In 


* liufinus, ‘ Sumnia Decrot D. i, 
7 : “El ainnionitum ost supra ahter 
legura lutorps et uiiter iius accipero jus 
naturale ; et ipai quiiiem .simpliciUH et 
generalms, ut fomraiiiuler ascribotui 
illud omnibus ariimalibus ; nos autem 
Hpecialiuia, ut aitribuamus eolummodo 
Ifominibu.s.” 

* Btophen of Tournai, ‘Summa/ D. i. : 
“ Et notandum, jus naturalo quatuor 
modis dici. Dicitur onim jus nsturale» 
quod ab ipsa natura ost introductum 
et non solum homim, sed etiam ceteris 
animalibus insitum, a quo descendit 
mans et femince conjunotio, liberonim 
procreatio et odiicatio. Dicitur et jus 
naturale jus gentium, quod ab Humana 
solum natuTft quasi cum ea incipient 
traxit exordium. Job etiam divicum 


dicitur naturale quod summa natura 
nostra, i.e. deus noe docuit et per legem 
et per prophetas et evangelium suum 
nobis obtulit. Dicitur etiam jus natu> 
rale quod simul comprehendit humanum 
ot divinum, et illud, quod a natura 
omnibus ost animalibus insitum. Et 
secundum hanc ultimam acceptionom 
ponit ; natural! jure, i.o, divino, et 
illo alio primitive. Vel si quintam 
juris uaturahs acceptioaem non abhor- 
reas. intollige, hie dici jus naturale, 
quod hozmnibus tantum et non aliis 
animalibus a natura est insitum, soil, 
ad faciendum bonum, vitandumque 
con Iran um. Quss quasi pars divini juris 
wt. Quod in tribus constat maxime, 
mandatis scilicet, prohibitionibus et 
demonstrationibus. “ 
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this last definition of the meaning of the naturale 
Stephen agrees with, is indeed probably following, Enfintu. 
In his analysis of the conception and his recognition that the 
phrase must have many senses, he suggests a comparison with 
the civilians. We have pointed out the recognition of the 
manifold significance of this term jus naturale in Azo’s com- 
mentary on the Institutes ; ^ whether Stephen, who had cer- 
tainly studied the civil law at Bologna, had learned this mode 
of thinking from the civilians, or whether the civilians, like 
Azo, learned it from the canonists, we do not pretend to say. 

Stephen’s treatment of the subject is interesting, but 
we can hardly doubt that it is the definition of Eufiinus 
which corresponds most closely with what is usually meant 
by the jus naturale in the works of the canonists. We have 
seen that Gratian, in dividing all law into natural and 
customary, identifies the jus naturale with the jus divinum. 
Its characteristic expression is found, he says, in the great 
phrase of the Gospel, “ Do unto others what thou wouldest 
wish others to do unto thee.” * Natural law, therefore, is 
superior to all other law — it is primitive and unchangeable,* 
all customs and laws contrary to the jus naturale are void.* 
In another passage Gratian urges the agreement of natural 
law and the Scriptures, and concludes that natural law is 
supreme just as the divine will and the Scriptures are 
supreme. All constitutions, whether ecclesiastical or secular, 
if they are contrary to the jus naturale, are to be rejected.* 


^ See p. 30. 

* See p. 98 . 

* Qratian, ‘Dec.,’ D. v. Fart I. 
§ 1. Qratianus : “Naturale jus inter 
omnia primatura obtinot et tempore 
et dignitate. Cepit enim ab exordio 
rationalie croaturoi, nec variatur tem- 
pore, Bed immutabile perraanet,” 

* Gratian, ‘ Dec.,’ D. viii. Part 
II. Gratiauus : “ Dignitate vero jus 
naturale simpliciter prevalet consxie- 
tudini et constitutioni. Quecumquc 
enim vel moribua recepta sunt, vel 
Bcriptis comprehensa, si natural! juri 
fuerint adversa, vana et irrita sunt 
habenda. . . 


Gratianus : “ Liquido igitur apparet, 
quod consuetudo natural! juri post* 
ponitur.” 

‘ Dec.,’ D. ix. Fart I. Gratianus : 
“ Quod autem constitutio natural! juri 
codat multiplioi auctoritate probatur.” 

^ Gratian, ‘ Dec.,’ D. ix. at the 
end. Gratianus : “ Cum ergo naturali 
jure mcliil aliud procipiatur, quam 
quod Deus vult fieri ; nichilque vetetur, 
quam quod Deus prohibet fieri ; denique 
cum in canonica acriptura nichil aliud, 
quam in divinis legibus inveniatur, 
divine vero legos natura oonsistant : 
patet quod quecumque divinee volun- 
tati, seu canonics ecripturse contraria 
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IguorSince of the ciTil law may sometimes be condoned, but 
ignorance of the natural law is always to be condemned in 
those of mature years.*- And finally, no dispensation from 
the natural law can be accepted, except in the case when a 
man is compelled to choose the lesser of two evils.® 

These are strong and sweeping phrases of Gratian, but 
they only express a judgment which is repeated by all the 
canonists of this time. The first commentator on Gratian, 
Paucapalea, restates Gratian’s principles, the jus naturals 
is contained in the law and the Gospel, and commands us 
to do to others as we would that they should do to us ; it 
began with the beginning of rational creation, is superior to 
all other laws, and admits of no variation, but is immutable.® 
We have already quoted part of the important passage in 
which Kuflnus discusses the character of natural law ; * in 
the same passage he goes on to treat of the relation of this 
to other systems of law. He had begun by saying that the 
jus naturale was a principle implanted in human nature, 
teaching men to do good and to avoid evil ; but, he says, 
the power of this principle was so much weakened after the 
sin of the first man, that mankind almost came to think that 
nothing was unlawful ; natural law was, in part, re-established 
by the Decalogue, and completely by the Gospel.® This treat- 

probantur, eoclein et naturitli jun eorum necDHse sit eligi.*’ 
iiwenivmtur advcrsa. Unde quecumquc * Vaucapalea, ' Summa Decreti,’ In- 
divinsu voluntati, eeu canonicae flcrip- trod. . “ NaUiralo jus, quod in loge et 
turo, eeu divinis legibus postponcada ovangolio continotur, quo probjbitur 
censentur, eisdem uaturalo jus pra-fern quisque ahi inforre, quod sibi nolit fieri, 
oportet. Conatjtulionps ergo vol ec- et jubotur alji facore quod vult sibi 
olesiostica’i ve] seculnros, si nsturali fieri, ab exordio rationalis creature 
juri oontrarise probantur, penitus aunt ctepit ct inter omnia pnmatuin obtinot ; 
excludendfc.” iiullo enim vanatur tempore, sed im- 

^ Gratian, ‘ Doc.,’ C. i. Q. 4. Pare 4 ; mulahile permanet.” 

OratianuB : “Item ignorantia juris * Seep. 103. 

alia naturalis, nha civilis, Naturahs * Riifinus, ‘ Summa Decret.,* D. i, 

oranibufi adultis darnpnabilis est ; jus Diet. Grat., ad. c. i. : “ Hoc igitur jus 
vero civile aliis porrnittitur iguorare, naturaJo pveocante primo homine eo ua- 
aiiia non/’ que confusum est, ut dcinceps homines 

■ Grat., ‘Deo.,’ D. xui. Part I.; nichil putarent fore illiciturn ; unde 
Gratianufl: “Item adversus naturale apostolus : ‘Peccatumnonimputabatur, 
jus nulla dispensatio admittitur ; nisi cum lex non esaet/ Postmodum vero 
forte duo mala ita urgeant ut alterum per decern precepts in duabua tabulis 
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ment of the subject is interesting, and is probably derived from 
the patristic discussions of the subject.^ In another passage 
he interprets a phrase of Augustine as making truth and 
reason equivalent to the precepts of the jus naturale.^ In 
another place he takes a reference of Gratian’s to the Canon- 
ical Scriptures as implying that he holds them to be the same 
as instituta naturalia.^ Such is the authority and sanctity 
of the natural law, and we therefore find him repeating in 
emphatic phrases Gratian’s principles, that all laws contrary 
to the natural law are null and void. In one passage he 
draws this out with much force ; in these three points especi- 
ally does the natural law differ from the law of custom or 
constitution — namely, in its origin, its breadth, and its dig- 
nity : Gratian had already discussed its superiority in origin 
and breadth, but now drew out again its superiority in dig- 
nity, saying that whatever custom or constitution there might 
be which was contrary to the commands and prohibitions of 
the natural law was null and void, for the Lord said, ‘‘ I 
am the truth,” not, “ I am custom or constitution.” * And 
again, in a later passage, Eiifinus says more emphatically 
still : “ Whatever there may be in the laws of the emperors, 
in the writings of authors, in the examples of the saints, 
contrary to natural law, we hold to be null and void.” ® 


dosignata jus naturale reformatum 
eBt, Bod non in omnem suam pleni* 
tudinem restitutum, quia ibi quidcm 
omnino opera ilhcita, sed non oimii- 
modo operantis voluntas condemna- 
batur. Et propterea ovangelium sub- 
stitutum est ubi jus naturale in omnom 
Buam generalitatom reparatur et repar- 
ando perficitur.” 

' Cf. vol. i, pp. 104-6. 

* Ruiinus, ‘ Summa Decret,,* D. viii. 
o. 4 : '* Veritatem dicit prcGepta juris 
naturalis in scriptis redacta, rationem 
dicit juris naturalis instituta sine 
scriptis." 

* Kuflnus, 'Summa Decret.,’ D. ix. 
0 . 3 : " Canonicam scripturam veteria 
et novi tesiamenti instituta naturalia 
dioit." 


* Rufinus, ‘ Summa Deoret.,’ D. viii. : 

“ Differt qnoque." “ In his tribus 
maxime jus naturale differt a jure con* 
suotudinis et constitutioms, videlicet, 
in origine, amplitudine et dignitate. 
Et quidem quomodo origine discrepit, 
superius premiEsum est : et qualiter 
in dignitate prelibatum est : nunc 
autem latiiis ropetit quonam pacto 
dignitate jus naturale a cetero jure die- 
iinguatur, quia quecumque de consuet* 
udine aut constitutione juri natural! 
contraria sunt, utique in mandatis et 
prohibitionibus, vana et irrita judican* 
tur quia Dominus dicat : ' Ego sum 

veritas/ non 'Ego sum consuetude,* 
vel ‘ constitutio.* ** 

• Rufinufl, 'Summa Decret.,’ D. ix. : 
** Liq. igit. appeu*." " In hao dis* 
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Finally, he restates Gratian’s principle that no dispensation 
can be giyen from the rules of the natural law, except in 
the case when a man has to choose between two evils, as 
for instance if a man has sworn to kill his own brother.^ 
Damasus, a canonist and civilian of the beginning of the 
thirteenth century, discusses the question of the authority of 
Natural Law in his “ Burchardica,” citing the authorities on 
each side, and himself, as we understand, concludes that the 
jut naturale is unchangeable, even by the Pope himself.* And 
finally Pope Gregory IX., in one of hie Decretal letters, adopts 
and confirms the principle that no custom can override the 
jus naturale, and that any transgression of it endangers a 
man’s salvation.* 

A consideration of these passages seems to make it 
abundantly clear that these canonists look upon the law of 
nature primarily as equivalent to the general principles of the 
moral law — principles which are derived directly from God, 
and which are antecedent to and superior to all positive laws 
of any sort, whether ecclesiastical or secular. So far the 

tinction^ prosequitur, quo mf)Jo jus dam homo intorficere fratrero buuiq.*' 
naturale constitutionifA jun prescnbat : Cf. Hu6nus, ‘ Summa Dec-ret.,’ C. i. 
quecumquo oium leges irnperntorun), q. 7. ‘Diet. Grat nci o. C* “Quia 
quecumque ecripla rtuclorum, que* omnia hffic etatuta partes sunt juris 
LUTuque exempla sanctorum eonlraria natuialis advorsus quod nulla dispen- 
sunt jui'i natural], ipsa unaiia vnna ot ^ntio admittiTur. ’ 
irrita eunt habenda. ' ^ Damasus, * Burclitirdica,’ Regula 

* Rutinua, ‘ Summa Deorct.,’ D xiii. : 142- “Jus uulnm naturale in se cat 

“Item adv. Jus. nat.,“ etc. ' Demonstra- mcomrautabile, ut Dist. non eat, et 
vit euperius, quomodo jus naturale ext. de consuetud. : c. ult. (D. vi. 3 
difforat a constitutione ei a consuctu- nnd DocrotalB, i. 4 . 11); igitur papa 
dine dignitato : nunc spent qualiler non poeset constitutionem facere, qua 
ab eiptlcm discrepat sententio ngore . matnmomuin prohi beret — ut in ilia, 
quippo contra jus naturale, exaudia.^ uuptiaiuin, etc., xxvii. q. 2 ; sunt qui “ 
quoad praicepta ©t proliibitiones, nulla (Grutian, C. xxvn. q. 2. 19). 
disijcnsatio tollemtur. Quod in illo ’ Decretals, i. 4. 11, Gregory IX.: 
capitulo msmuatw, quod ait ; ' Ceter- “ Quum tanto emt graviora peccata, 

tun coneuctudini ot constitutioni pro- quanto diutius infelicoin animam de- 
prius sepe rigor subtraliitur,’ ut infra tment alligatam, nemo sanie mentis 
habetur : ' Sicut quedam ‘ nisi duo intelligit, naturoli jun, cujus trana- 
^a ita urgeont ut„’ etc. Magiet. gressio periculum salutis inducit, qua- 
Grationua aio dicit hie quasi oliquis sic cumque consuetudine, quas dicenda est 
perplexus sit aliquando inter duo mala. venus in hac parte corruptela, poeae 
ut non poasit vitare alterum, quin do- aliquatenus derogan.” 
linquot* Exempli causa : juravit qui- 
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subject is clear, and no special difficulty has presented itself ; 
but we must now consider a real difficulty, which arises from 
the fact that the jus naturale has been said to be contained in 
“ the law and the Gospel,” while actually there is much in 
the " law ” which is no longer obeyed. And again, the jus 
naturale is said to be immutable, while actually conditions of 
life now exist, and are allowed to exist, which are contrary to 
the principles of the jus naturale. We must consider these 
two questions separately ; and first. How is it that the “ Divine 
Laws ” contained in the “ law and the Gospel ” have actually 
been changed ? 

It is Gratian, in his attempt to construct an intelligible 
system of Church law, who first among the canonists faces 
this question. Natural law, he says, is first in dignity, as it 
was first in time, beginning with the rational creation, and 
it is immutable ; but the natural law is said to be compre- 
hended in the “ law and the Gospel,” and yet men are now 
permitted to do things which are contrary to the " law.” 
It would seem, then, that the natural law is not immutable. 
Gratian takes as an example the law that a woman was not 
allowed to enter the temple for a certain number of days 
after the birth of her child ; nowadays a woman may enter 
a church and receive the Holy Communion at any time. 
Gratian replies to the difficulty by making an important 
distinction with respect to the ” law ” and its relation to 
the jus naturale. It is true, he says, that the jus naturale 
is contained in the “ law and the Gospel,” but not all that is 
in the ‘‘ law and the Gospel ” belongs to the jus naturale. 
There are in the “ law ” moral precepts, such as “ Thou shalt 
not kill ” ; but there are also mistica, such as the regula- 
tions about sacrifices ; the moral precepts belong to the 
natural law, and are immutable ; the mistica, as far as 
their external character is concerned, do not belong to the 
jus naturale — they only belong to it in their moral signifi- 
cance ; they are therefore hable to alteration in the former 
sense, while in the latter they are immutable.^ Gratian’s 

^ Gratian, ' Deoretum,’ D. v., Pars 1. omnia priznatum obtinet et tempore et 
Qratianus, § 1 : ** Naturale jus inter dignitate. Oepit eniro ab exordio ratio* 
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critical explanation is of great importance ; and it is esi)ecially 
noteworthy that he should so frankly recognise that positive 
law, even when it claims the authority of God Himself, is 
not unchangeable. This is repeated by Euflnns.^ 

We must turn to the second question. The jus naturale 
is said to be immutable. How is it, then, that conditions 
are allowed to exist which are contrary to this law t 
Gratian, in dealing with the institution of property, points 
out that there is a difference between the jus naturae and 
custom or constitution, for by the law of nature all things 
are common, and he illustrates this not only from the 
practice of the primitive Church, but also from the Platonic 
doctrine of the mo.st just form of State. It is by the law 
of custom or of “ constitution ” that one thing may be said 
to be “ mine ” and another “ thine.” Gratian then cites the 
passage from St Augustine’s treatise on St John, which 
maintains that property is the creation of the law of the 
State.* Gratian points out the contrast between the jus 

nalie creaturae, noc voriatur tempore, moralia, ut, ‘ non occide?,’ ot cetera, 
sed immutabile permanet. § 2 Sod quedam mislica, lit pote Bacrifitiorum 
cum naturale jus lego et evangoho supra precopta, et aha his similia. Moralia 
dioatur osso compichcuauiu (D. Vart niandata ad naturale jus speotant 
I., Bee p, 08), quodam auUun contiana ntquo ideo nullain inutabihtatem re- 
Ub, que in lege etatuta eunt, nunc in- cipi«iso monstrantur. lilistica vero, 
veniautur ooncoesa, non videtxir jus quantum ad suporficiom, a naturali 
naturale immutabilo pormanero. In jure probantur ahena, quantum ad 
lego namquo pra?cipicba1ur ut nnihcr moralem intelligentiam invenmntur 
si maficulum pororot, quadraginta, si aibi annexa ; no per hoc, ofsi secundum 
vero feminam, octogmta diobwa a suporlicicm vidoantur ease mutata, 
tompli coeearet ingressu : nunc autrm turnon secundum moralera intelligent- 
Btalim post partvim coclcsjam lugreJi iaip mutabihtatem nesciro probantur.’* 
non prohibetur. Item mulier que * Kiifirma, ‘ Summa Decret.,’ D. v. 

menstrua patitur, ©x lego iminundu * Gratian, ‘ Decretum,’ D, viii., 

reputabatur, nunc autem non occlcsiam Pars I. Gratianue : Differt etiam jus 
intrare, nec saerse communionis nji.H- naturale a consuetudin© et constitu- 
teria porcipero, sicut ilUv, quo pant, tione. Nam jure natura 2 sunt omnia 
V®1 illud, quod gignitur, nec elatun connnunia omnibus, quod non solum 
post partum baptizari prohibetur.” inter oos servatum creditur, de quibus 

Do. do., D. vi.. at end. Gralmnus : !o«itur ; ‘ Multitudmis autom oreden- 
Hi* iU respondetur. In logo pt evan- tiuin erat oor uiuim ot anima una, 
golio naturale JU3 coutmetur, non etc.’ ; verum cuam ex precedenti tom- 
tamen quecumque in lego ct pvangelio pore a plulosophis traditum invenitur. 
inveniuntuT, naturali jun coherere pro- Unde apud Platonem iila oivitaa ju»- 
bantur. Sunt onim in lege quedam tieaime ordinatn traditur, in qua 
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mturale and the actual order of society in this matter, but 
he does not furnish us with any explanation. This omission 
is repaired by Bufinus, who deals with the matter very care- 
fully. We have already discussed the first two sections of 
his treatment of the natural law in commenting on Gratian’s 
first Distinction.^ We must now consider the rest of this 
important passage. [After describing the character of the 
natural law as the moral principle implanted in man, and 
its division into commands, prohibitions, and demonstrationes, 
he argues that the force of this was so much weakened 
after the Fall that it had to be re-established in part by 
the Decalogue, and finally and completely by the Gospel. 
He then proceeds to show how the abstract and general 
character of the principles of the jus naturals made it 
necessary for additions to be made to it by good customs ; 
and he gives as an illustration the institution of the rules 
and ceremonies of marriage. So far for the additions {quod 
adauctum est) to the law of nature which are to be found 
in the institutions of society. The subject of conditions con- 
trary to the principles of the natural law {quod detractum 
est) presents greater difficulties. Bufinus explains this as 
follows. Bef erring to his analysis of the jus naturals into 
commands, prohibitions, and demonsirationes, he explains 
this last phrase as indicating those things which the jus 
naturals neither forbids nor commands, but shows to 
be good ; as a special illustration he mentions the liberty 
of all men and the common possession of all things : these 
phrases are taken from Isidore’s definition of the natural 
law as quoted by Gratian.* These conditions belong to 
the natural law, while under the civil law this man may 
be my slave, this field may be your property. Bufinus 
explains this by saying that such conditions, contrary as 
they may seem to the natural law, in reality carry it out. 

quisque proprios nescit aflectus. Jure passage in full in considering the 
vero consuetudinis vel constitutionis Patnstic tlieory of property. Cf. vol. 
hoc jneum est, iUud vero altorius. i. pp. 140, J4J.) 

Unde Augustinus ait, Tract. 6. ad. * See pp. 103 and 106. 

e. 1 . Joannis, ‘ Quo jure defendie • See p. 102. 

villas, etc.’ ” (We have quoted the 
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To take the case of slavery, some men living without a 
master followed their own unrestrained desires and com- 
mitted all manner of crimes with impunity, and it was there- 
fore ordained that such men should he made perpetual 
slaves. The object of this was that such men, who had been 
full of pride and were injurious to others so long as they 
were free, should be rendered humane, humble, and innocent 
by the discipline of slavery. No one can doubt that as pride 
and ill-will arc contrary to the jus naturale, so innocence 
and humility are proper to it.* ^ 

Euflnus’s statement is interesting and suggestive ; it is, of 
course, not in any sense original, for he is only putting into 
other terms the explanation of the contradiction between the 
law and institutions of nature, and the actual law and institu- 
tions of the world, which had been suggested by Seneca, and 
drawn out at length by the Fathers. Eufinus’s statement 
serves to remind us that the mediaeval theory of society rests 
upon the assumption that the conventional institutions of 

' Rufinufl, ‘ Summa Decrot.,* D. i., possessiono ; nunc onim jure civili hie 
Diet. Orat. ad. c. i. : Quoniam aut^ein ost servus mouB, illo est ager tuus. 
ista lex naturalis nudara rorum nat- Omma tamen hec, qtie jun natui'ali 
uram prosequitur, oatendondo solum- vidontur advorsa, ad ipsum finaliter 
modo hoc in nature sui oquum esse, roferuntur. Exempli gratia. Quia 
illud autem iniquum, ideo noco.s.sarium ofirenes quidam esse ceperant eb 
fuit ad modificationoin ot ornamenturo tamquam aoephah sine rectore vive- 
juris naturalis bonos mores succodoro, bant, impune omnia concepta scelera 
quibus in ©o ordo congruus ot decor comnnttontes, statutum ost, ut qui 
servaretur. Puta : conjunctio mans ei pertinaciter suis potestatibus rebelles 
feminos ost do juro natui'o ; no vero isto oxistoront, pulsati bello et capti per- 
bono passim ct precipitonter homines petuo servi ossont. Ad quid hoc, 
sicut bestio uterontur, lex hujusroodi nisi ut qui prius erant ©fieri, 
naturalis modilicata ©st per ordinom superbi et nocentes per vagam licen- 
discreti et honosti moris, scil- ut tiam, post hoc fierent mansuoti, 
non niMi tales person© ct sub tanta humilea et innocentos per eervilis 
oelebntato conjugii jiuigorentur. Ecco necessitatis disciphnam ? Quod, soil, 
jam liquet quod juri natural! ab extra horrero superbiara et malignitatem et 
adauctum est, soil, modus ©t ordo eligei-e innocentiara et hurailitatem, 
morum. Detractum autem ei ©st non nullus ©sse dubitat de jure natural!, 
utique in mandaiis ^•el prohibitiombus, ©t hunc in modum flumina honestatU 
qu© derogationem iiuilam sentir© que- humane redeunt ad mare juris nat- 
unt, sed in domonstratioiubus, qu© uralis, quod in prime homine pen© 
soil, natura non votat non precipit, perditum in lege Mosaica relevatur* 
sed bona ess© ostendit — et maxim© in ©v'angelio proficitur, in moribus 
in omnium una libertate et comrauni docoratur.** 
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society are the results of sin, and are intended to check and 
control sin. We shall come back to this when we deal with 
the theory of slavery and property. 

(_Rufinus’ explanation is briefly repeated by Stephen of 
Toumai in the conclusion of that passage of which we have 
already quoted a part.^ He also divides the natural law 
into commands, prohibitions, and demonstrationes : commands, 
such as to love God ; prohibitions, such as not to kill ; and 
demonstrationes, such as that all men should be free. Custom 
has, however, added to and taken from the “ natural law,” 
it has added to it such things as the rules and ceremonies 
of marriage, it has taken away from it not with regard to 
its commands or prohibitions, but with respect to its demon- 
strationes, as in the matter of liberty, for the jus gentium 
has introduced slavery.® ^ 

To the mediaeval canonist then, as to the Fathers, the jus 
naturale is identical with the law of God, it is embodied in 
the “ law and the Gospel,” for it represents the general moral 
principles which God has implanted in human nature, and 
it is, in its essential character, immutable. It is true that 
it is set aside by some of the legitimate institutions of society, 
but this is to be explained as a necessary accommodation to 
the corrupt state of human nature, and this is justified by the 
ultimate purpose of setting forward the principles of the jus 
naturale. The jus naturale is to the canonists the norm by 
which any law or institution must be tried. 


' See p. 104. 

* Stephen of Tournai, ‘ Summa 
Decreti,’ D. i. : “ Quod jus 

naturale) in trihus constat maxiine, 
mandatis scilicet, prohibitionibus, ot 
domonstrationibu.s. Mandat quod 
prosit, ut deum diligere ; prohibot 
quod Iccdit, ut non occidere ; domon- 
strat quod convenit, ut omnes Iiomines 
liberoB esse. Huic autem naturali 


juri por rnoros et additum eat, et 
detractuni. Additum, ut in mans 
et feminip conjunctione, cui additn 
solemiiitntes ranonicte cum inspectaone 
idoncibitis prisonarum faciunt iriatri* 
moniiiin. Dotractum in demonstra- 
lionibua, tamen non in preceptis vel 
prohibitioiubua, sicut in libortate, qu» 
per jua gentium immutata eat, et 
servitua inducta.” 


VOL. n. 
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CHAPTER IV. 

THE JUS amTlUM. 

We have conaideuHl one term of that tripartite definition of 
law' which the Middle Ages inherit from the corpus juris 
and Isidore of Seville. We must briefly consider the meaning 
whioh the canonists attach to the second kind of law, the 
jus gentium. Gratian’s definition of this is taken from 
Isidore, and is therefore not quite the same as the definition 
of the Digest or Institutes of JustinianA 

Gratian looks upon the jus gentium as one part of the 
customary law of mankind. As we have already seen, he 
has set out a distinction which, as we may gather, he con- 
siders to bo more fundamental than the tripartite definition 
of law, the distinction between natmnl law and custom, — 
a distinction which corresponds to that between the Divine 
law which exists by nature, and the human law which 
exists by custom.* The jus gentium is a form of custom- 
ary law, distinguished from the jus civile, because the 
former represents the custom of mankind, the latter the 
custom of some particular State. This seems to be clearly 
imphed by Gratian and by Rufinus. The law of nature, 
Gratian says, began with the beginnings of the rational 
creation, and continues unchangeable ; the law of custom 
came after the law of nature, and began from that time 

* Qrfttiaii, ‘ Dopretiim,’ D. i. 9 : religio, conjiubia int«r alienigenas pro- 
“Ju8 gi'nliuin cat stHliura occupatio, liibita. Hoc mde jus gentium appel- 
cedificatto, muniiio. bella, captivitates, latur : quia eo jure omnea fere gentes 
servitutes, poatluuinia, federa pacis, utimtur.” (laid., ‘ Etym.,* v. 6.) 
inducise, legatorum uon violandorum * See p. 98. 
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when men commenced to dwell together ; it was only later 
that the jus constitutionis, that is, a system of written 
law, began : the first example of this, Gratian, repeating 
Isidore, finds in the legislation of Moses, and this was fol- 
lowed by other legislators.^ Pancapalea repeats the greater 
part of Gratian’s phrases with Uttle change or addition of 
any significance.® Eufinus also has an account of the begin- 
nings of human societies, and of the origin of the general 
laws and customs of mankind, and he explicitly identifies 
these with the jus gentium. He describes how by the Fall 
man’s sense of justice and capacity for knowledge were greatly 
impaired ; but inasmuch as his natural powers were not wholly 
destroyed, he began to understand that he was different from 
the brute animals both in knowledge and manner of life, and 
he began to seek his neighbour’s society and pursue the 
common service ; the embers of justice which had been almost 
extinguished began again to burn, that is, the rules of modesty 
and reverence, which taught men to enter into agreement 
with each other, — and these are called the jus gentium, 
because almost all races of men obey them.® 


^ Gratian, ‘ Decretum,* D. vi. at end : 
“Qratianus, § 1. Naturale ergo jus ab 
exordio rationalis creaturae incipiens, 
ut supra dictum eet, raanot immobile. 
Jus vero consuetudinis post naturalem 
legem exordium habuit, ex quo hominea 
convenientes in iinum, ceperunt simul 
liabitare ; quod ex oo tempore factum 
creditur ex quo Cain civitatem edifi- 
casse legitur, quod cum diluvio propter 
hominum raritatem fore vidoatur ex- 
stinctum, postea postmodum a tem- 
pore Nemroth reparatum sive potius 
immutatum existimatur, cum ipse 
simul cum aliis alioa cepit opprimere ; 
alii sua imbecillitate eorum ditioni 
ceperunt esse subjecti, unde legitur 
de eo ; * Gepit Nemroth esse robustus 
venatur coram Domino,’ id est hom- 
inum oppressor et exstinctor ; quos od 
turhm edificandam allexit.” 

D. vii.. Part I., Gratianus : *‘Ju8 


ttutem constitutionis cepit a juati* 
ficationihus, quas Dommus tradidit 
Moisi dicens : ‘ Si emeria servum 

ebroum, &o.’ Unde Ysidorus in lib. 
6, ‘Etym.’ i. 1. ait: 

* Moises gentia Hebrofr primus 
omnium divinas leges saons Uteris 
cxplicavit. Foroneus Rox Grecia 
primus leges, judiciaque constituit, 
Ac.’ ” 

* Faucapalea, * Summa Decreti * : 
Introduction. 

* Rufinus, ‘ Summa Deoret.,’ Praef. : 
” Dignitas human© creature ante pec- 
catum hie duobus quasi funiculis sus- 
p>ensa eminebat, scil. rectitudine 
juBtitie, et scientie claritate : per illam 
prcbidebat humanis, per istam celes- 
tibua propinquabat, Diaboli autem 
invidia increscente, pondere distorte 
malitie depressa est rectitude justitie, 
et caligiiie ©irons obscuratum est lumen 
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9oi«ntie. Quia igitur per claudica* 
tionem maiitie incurrit ignorantie 
odcitatemp naturali ordine common- 
ente oportebat per jusfcitie exercitia 
integritatem scientie roparari. Cum 
itaque naturahs vis in homme penitus 
exstincta non oseotp niminim Ratagere 
cepit, quainter a brutJS anjmahbus, 
sicut prerogativa sr.iondi, ita et vivendi 
(ege diataret. Dumque doliberavit 
homo cum proxitnia convcnire et 


mutuis utilitatibus oonsulere, continuo 
quasi deinter emortuos cineres scintille 
justitie, modesta soil, efc verdcundiora 
precepta, prodierunt que . . . et con- 
cordio subiro federa docuerunt et 
certas pactionea inire : que quidem 
jus gentium appellantur, eo quod illia 
omnes pene gentes utantur, sicut sunt 
venditiones, locationes, permutationea 
et ius aiuules/' 
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CHAPTER V. 

THE THEORY OF SLAVERY. 

We have now considered the character of the jus naturale 
as the norm and standard of all just law, and have seen 
that in the judgment of the canonists it is immutable — that, 
properly speaking, no institution is lawful, no law is valid, 
which is contrary to it. But we have also seen that certain 
institutions are mentioned by the canonists as being contrary 
to the natural law, especially the institutions of slavery and 
property, and we have already considered those distinctions 
within the natural law, by means of which Rufinus and 
Stephen of Tournai seek to vindicate their legitimate char- 
acter. Natural law, they say, consists of three parts — 
commands, prohibitions, and demonstrationes ; and while the 
commands and prohibitions are unalterable, the demonstra- 
tiones have not the same character, and it may even be 
necessary that the natural law, under this aspect, should 
bo formally disobeyed, in order that its true ends or purposes 
may be fulfilled. We must now consider more closely the 
theory of the canonists with regard to the institutions of 
slavery and property, and must endeavoiu- to ascertain more 
precisely their views with regard to them. And first we must 
deal with slavery. 

The canonists inherited from the later philosophers of the 
ancient world, from the corpus juris dvilis, and from the 
Fathers, the principle that by nature all men are free and 
equal, that slavery is an institution not of nature or the 
natural law, but of the jus gentium or the civil law. We have 
already considered this principle as held by the civilians of 
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the Middle Ages, and it is not necessary to cite many passages 
to prove that this was the doctrine also of the canonists. 
The equality of human nature is indeed the doctrine which 
is assumed by them all as the fundamental principle of 
human life — that is, the equality of men, as being all the 
children of one Father in heaven. 

Burchard of Worms embodied in his ‘ Decretum ’ that canon, 
which we have already quoted in the previous volume, in 
which Chi'istian men are admonished to remember that behind 
the diversify of the conditions of human life there lay the 
fact that men were all brethren, for they were the children 
of one Father, that is God, and of one mother, that is the 
Church, and that therefore they were bound to treat each 
other mercLtully and considerately, and not to exact from 
each other more than was reasonable.^ This is again included 
in the ‘ Decretum ’ of Ivo.* 

This princiide is regarded as determining the nature of 
the marriage relafions of slaves, and a canon in Burchard’s 
‘ Decretum ' lays down the rule t.hat if a free woman know- 
ingly iiiiUTied a slavi‘. he was f.o be. reckoned as her husband, 
“For, we all have One Father in heaven;”® this is also 
conlained in the ‘ Decretum ’ of Ivo.^ Ivo and Gratian 
include in (.heir collections a canon which prohibits the dis- 
solution of the marriage of slaves, on the ground that as 
God is the Father of all men. the same law is binding upon 
all in things related to God.^ We shall have to return to the 

^ BurvliarJ of 'W’urnif’, ‘ Ooi-rot.,’ xv. uUto gigrut. Disciphiia igitur eie 
32: “ Qfim oigo coiiMtat in EccK^Nia inihoncordisMma et gubornatio oppor- 

diversiirum fomlitioniim liommee <‘Kse, tuim mihibonda Cbt.” Cf. vol. i. p. 201. 
ut wmt nobilt'.s ct ignobiles, srrvi, * Ivo, ‘ Uycretuin,’ xvi. 33. 

coloiii, inqinhu] ct cotcra InijUHinodi * Burciiard of Worms, ‘ Decret.,’ 

iiomina, oportot , ut quicuinquo eis ])riv- ix. 27: ‘'Si femiiia ingenua accipit 
lali burit, cleiifi. hivo luui, f)<Mnenlor wTvum, scions quia servue osset, habeat 
orga con agiiiit, ot misoi KorclibT cos cum; quia ornnes unum patrem ha- 
tractent, 8i\’c in oxigcndis ab cis open- bemus in cadis." 
bus, sivo in nccipiciidis tributis cl * Ivo, ‘ Docretum,’ viii. 52. 
quibusdamdeititia , aoiuiitquc oos fiotres ® Gratian, ‘ Docrotum,’ C. xxiz. Q. 2. 

8UOB cast* vt unum pativiu liabere Deum, 4^. i. ; " Omnibus nobie iinus pater est in 
oui sic olftiuant : ‘ I’atcr nostor, qui cs oa'lis, et uniisquisque, dives et pauper, 
in cadis,’ unam matrora sanctam Ec- liber et servua, equaliter pro se et pro 
oleeiam, quae ooe intemerato eocri foniib animabuB eorum rationem reddituri 
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question of the marriage of slaves ; in the meanwhile these 
passages will serve to bring out clearly the fact that the 
canonists assume the principle of the equality of human 
nature. 

The doctrine of the natural freedom of men is in the same 
way inherited by the canonists from the Civil Law and 
the Fathers, and assumed by them as true. It is sin, not 
nature, that has made some men free and some slaves ; the 
origin of slavery is to be found not in some inherent and 
natural distinction in human nature, but in the fact that 
sin, as it has depraved men’s nature, so it has also disordered 
all the natural relations of human society, and man now 
needs a discipline which in his original condition would 
have been as imnecessary as it would have been unnatural. 
Burchard of Worms cites that very important saying of 8t 
Isidore’s, which describes slavery as a consequence of the 
sin of the first man, — a punishment, but also a remedy by 
which the evil dispositions of men may be restrained.* 
Paucapalea, the first commentator on Gratian, comments on 
the phrase scrvitutes in Isidore’s definition of the jvs 
gentium, as cited by Gratian, by quoting the words of the 
Institutes that by the law of nature all men were born free.* 
We have already considered the important passage in 
which Eufinus discusses the question of the apparent con- 
tradiction between the law of nature and the civil law with 
regard to slavery. Eufinus does not express his views in the 


sunt. Quaproptor omnes, cujuacuraque 
condicionis suit, unam legem quantum 
ad Dorninum habore non dubitarnus. Si 
autem omnes unam legem habont, ergo 
sicut ingenuus dimitti non potest, sic 
HOC ecrvus aemel conjugio copulatus 
ulterior dimitti potent.” Cf. Ivo, 
* Decrctum,’ viu. 156. 

^ Burchard of Worms, ‘ Decret.,’ 
■XV'. 44; “Propter peccatum prirai 
hominis, humane generi pcena div- 
initus illata est servitutis ita ut quihus 
aspicit non congruere libertatem, his 
misericordius irroget servitutem. Et 
licet peccatum humauc onginis per 


baptismi gratiam cunctis fidelibus di* 
missum sit, tarnoii tequus Dous ideo 
discrevit hominibus v’ilam, alios servos 
constituens, alios dominos, ut licentia 
male agcadi servorum potestato domi< 
nniitium reetringatur. Nam si omnes 
bino metu fuissont, quis oaset qui a mails 
quomquivm proliibeat.” See for the 
whole pa-saage vol. i. p. 119, note 1. 

* Paucapalou, ‘ Summa Docreti,' 
D. i. 9 : '“Jus gentium est . . . servi- 
tutos. . . 'Jure enim naturali ab 
initio omnes homines liben nasce- 
bftntur.* ” 
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same strictly theological phrases as Isidore and the Fathers, 
but his explanation of slavery is substantially the same. 
Natural law shows that freedom is a good condition, and 
slavery would at first sight seem to be contrary to this, but 
its real purpose is to correct men’s evil desires and criminal 
passions, and to produce those qualities of humility and 
innocence in which the natural law is fulfilled. Freedom is, 
indeed, that condition wliich is agreeable to natural law, but 
men are not yet fit for that condition. ^ 

The canonists, then, Uke the Fathers and the jurists, recog- 
nise that slavery is contrary to natural law — that is, it is a 
condition adapted not to the ideal of human life, but to the 
actual imperfections of men's nature. But the canonists, like 
the Fathers, while they hold that slavery is not a natural 
institution, not only tolerate it, but justify it ; they not only 
acquiesce in (he in.stitrition, but hold that it serves a useful 
purpose. Tlie strongest iIIu.stration of this attitude of the 
canon law to slavery is to be found in this, that it recognises 
and provide.s for the fact that the Church was itself a slave- 
owner. We find a series of regulations from the canonical 
collections of llegino of Prum in the ninth century to the 
Decretals of Pope Gregory IX. in the thirteenth century which 
deal with this. 

Eegino includes in his collection some sentences from a 
canon of a Council of Toledo which strictly forbid a bishop 
to emanidpate slaves who belong to the Church unless he gives 
of his own properly to the Church ; if any bishop should 
emancipate Church slaves except imder these conditions, his 
successor is to reclaim them.* Eegino also cites a canon which 
forbids an abbot to emancipate slaves who have been given to 
a monastery, for it is unjust that while the monks do their 
daily agricultural work the slaves should hve in idleness.® 

■ See p. 112. res bubs Eoclos,® Chnsti non con- 

” Kegiiio of I’ruiij, ' Do Synod. tulent, damnum infernt. Talos igitur 
Causit,.' 1 . 368 . '■ Episcopi qiu mhjl lihertos (.uccessior Epiecopus absque 
ex propiio suo Ecilt'sia' Chrisli i-im- aliqua opposiliono ad jus Ecclcsise 
foruut. libertos ex famibis Ecclesjje revocabit ” (Cone. Tolet.. iv. c. G7). 
ad condemnationom suam fai .ro non ’ Regmo of Ibum, ‘ De Synod. 
priCBumant. Impjum ost omra ut qui Causis,’ i. 307 : '• Manciple monachis 
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Burchard of Worms includes the first of these canons in his 
Decretum,^ while Ivo of Chartres reproduces both.* Gratian 
states the same principles in connection with the ordination 
of slaves. He discusses the question whether the slaves of 
a monastery can be ordained, and points out that it may be 
argued that this is impossible, for no one can be ordained 
unless he is emancipated, and he cites as a canon of the 
eighth general council what is really a passage from the ‘ Begula 
Monachorum,’ attributed to St Isidore of Seville, which lays 
down the rule that no abbot or monk can emancipate a slave. 
He replies to this by urging that while it is quite true that 
the slaves of a monastery cannot be emancipated in such 
a sense that they could leave the monastery, they can be 
ordained and so emancipated under the condition that they 
are to continue in the monastery — that is, as we understand, 
imder the condition that they are admitted as monks ; and 
he cites a passage from Gregory the Great which expressly 
authorises the admission of a slave of the Church into a 
monastery.® Gregory IX., in his Decretals, repeats the canon 


donata ab Abbato non licet maiiu- 
mitti. Injufitum oat enim \it, mon* 
achis quotjdmnuin rurale opus faci- 
entibus, servi eorum hbcrtatis otio 
potiantur.” 

^ Burchard, ‘ Decret.,’ iii. 189. 

2 Ivo of Chartrew, ‘ Docrctum,' iii. 
249 and 163. 

* Gratian, ‘Dccretuin,’ D. liv.. 
Part IV. . “ Gralmnus. De scrvis 

monosteni queritur, au ccclosiasticiB 
olfitiis posaunt aggi’cgarj, an non. Set! 
famuli eccleyiartirn non yunt ordinandi, 
sicut eupra dictum est, nisi a proprns 
episcopis hbertatem coniscquuntur. 
Porro scrvus monasterii libortatom 
conscqui non valet, non orgo ad clon- 
catuni faibi accedere licet. Quod autom 
liber fieri non poesit, probatur auctori- 
tate octavai Sinodi, in qua sic statutuiu 
legitur : 

c. 22 ; ‘ Abbati vel monacho mon- 
eeterii servum non licebit facor© 
liberum. Qui ©nim nichil proprium 
habet, libortatom rei alienae dare non 


potost, nam, bicut ct secuh leges 
sanxerunt, non potost ahenari pos- 
sossio, rusi a propno domino.’ 

Gratianus ; Hac auctoritato pro- 
hibentur sorvi adipi»ci hbertatem re- 
cedendi ab obsoquio monasterii, sod non 
prohibcntur nanciaci hbertatom pro- 
roovendi ad aacras ordines. Potost 
cniin in aacris ordmibus coustitulua 
monasterii obscquii,^ j)orpol uo dcsrrviro, 
ac sir servua momisleru ot libortatom 
adipinci ot sacriis olbtiis valet asso- 
cian. . . . 

Part V., Gratianua : Quod autem, 
B©rvi occlo&iarum {quo nomine oiiam 
inonaaloni servos significan intelli- 
giinus), ad sacrae religionia propositum 
deboant asaumi, auctoritat© beati 
Gregorii probatur, qui general! Sinodo 
rosidons dixit. 

c. 23 ; ‘ Multos ex ecclosiostioa 

familia novimus ad omnipotentis servi- 
tium festinare, ut ab humana servutute 
liboii m divino servitio valeant in 
monastehie conversan,* etc.'* 
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of Toledo, which we have already cited from Regino of Pnim, 
the canon which forbids a bishop to emancipate slaves be- 
longing to the Church unless he gives property of his own 
to the Church.^ 

These passages will suffice to make it clear that the canon 
law accepted and sanctioned the institution of slavery, for 
they assume that the Church itself was a slave-owner. But 
the mediaeval canon law goes further than this, and repeats 
from earher Church aulhorities the very severe condemnation 
of those who encouraged slaves to fly from their masters, and 
of fugitive slaves. Burchard of Worms cites that canon of 
Gangne, which we have discussed in the previous volume, in 
which the anathema of the Church is pronounced against those 
who teach slaves to d<‘, spi.se their masters and to fly from 
them, and also part of the letter of Hrabanus Maurus which 
comments on this and discusses the question whether it was 
lawful to say mass for a slave who had died while in flight.® 
Burchard also cites a canon of the Council of Altheim which 
professes to rei>eat a saying of Gregory the Great, that a 
cleric flying from his olmreh, or a slave flying from his 
master, is to he excluded from communion until he return.® 
Ivo of Chartres rejioats these two canons in his ‘ Decretum,’ * 
while Gratian cites the canon of Gangra*.^ Tlie canonists 
clearly look upon the in.«titntion of slavery as in such a 
sense authoiiscd and sanctioned by God that any revolt 
against it was .sinful. 

We have just cited a passage from Gratian which refers 
to the question of the ordination of slaves, and we must now 

’ ‘ Dc'cretals,’ jii, U. 4. cum fugicntem ub Ecclcsia sua, vel 

“ Burcliard of ‘Doorot.,’ xi eervura fugientcrn dominuin propriuin, 

62: “ Kt m Cinngroiisi coiicilio ifa ct nolcnlem re\orti, judicuauis com- 

scriptum cat ■ Si quia scrA iiiii &ub munioiio privan quoadusquo ad pro- 
prs'textu diviiii cultus docpal duiiiiiium priam cccloMam, vol ad doininum suum 
proprium coiitouiiicro, ut di.'.redat iib redout ” 

ejus obacquio auiUbcmn tit,” I'oi • Ivo, ‘ Decretum,’ xui. 48. and xiv. 
Hrabanus Maurus’ di.acussion of this, 126. 

see vol. 1 . pp. 204, 205. s Gratian, ‘Decretum,’ C. xvii. Q. 

* Burchard of Worms, ‘ Docret.,’ xi. 4. c. 37. 

78 : “ Sanctua Gregorius dicit : olen- 
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turn to this subject, for it serves to illustrate very clearly 
the degree in which the Church accepted the institution of 
slavery. There is no need to go through the evidence in 
detail, for the canonists restate those same general principles 
with regard to the subject which we have discussed in the 
first volume.’ The slave must not be ordained until ho has 
been emancipated,^ and the emancipation must, in the case of 
slaves of lay masters, be absolute and complete — that is, the 
master cannot retain the jus pairocinii ; ® the Church, on 
the other hand, always retains these righfiS, even over those 
who are eman ciliated and ordained.* That is, the master 
can retain no rights of an ordinary kind ; from other canons 
it would appear that the master might retain the right 
to the services of the emancipated slave as a minister of 
a clnu-eh on his property.® 


‘ Of. vol, i. pp. 122, 206. 

* Rcgino of rriim» ‘ De Synod. 

CaufliR,’ 1 . 391; Buioliard, * Docrot.,’ 
ii. 21; Ivo, ‘ Dtiorclum,’ \i 64, . 

Ivo, ‘ Panorniia,’ iii. 48 ; (rratian, ‘ I>o- 
crctum,’ D. liv., J’art 1. 

* Ivo of CiiartrcH, ‘ Paiiormia,’ ai. 
40 : “ Quifumque hbcitutcrn a domiiiis 
ita percipiunt, ut nullum sibimet obse- 
quium patron as m eis rctcntot, bi 
Bin© criraine cajjitali Hunt, ad cloiirtituB 
ordinem liberi buscipiaiitur qui directu 
manumisHiono absoliiti esse noeountiir. 
Qui vero rotento obsoquio inanumissi 
bunt, pro ©o quod adiiuc patroiii sorvi- 
tute tenentur obnoxii, iiullatonu.s ad 
ecclesiasticum ordinem sunt promo* 
vondi, no, quando voluennt eonim 
dommi, fiant cx clencis servi."* 

Gratian, ‘ Decretum,’ D. liv. 4. 
Gratianus : “ Qui autem a dominis suis 
ordinandi hbertatem consequuntur, ab 
eorum patrocinio pcnitus dobont oss© 
alioni, ut in nullo oorum ob»equiis in- 
vemantur obnoxii,” 

* Gratian, ‘ Decretum,’ C. xii. Q. 2. 
e. 58. Gratmnus r “ Scd notandum 
est, quod servi ccclesiarum inanuiinUJ 
non poasunt, non reloiito ©ctdeaioslico 
patrocinio, nisi fort© inanumissor duos 


ejusdem menti et ©jusdem peculii 
ecclesia® confcrre volucrit.” 

Rufiiiua, ‘ Suimna Decret./ D. liv,: 
“ Cum autoni ocele.aia sorvum suum 
ordinundum nianumiaent, numquam 
Bin© aliquo rotento obscquio, etiam non 
apinluale, liberal© ourn poterit.” 

Biiicbard of W’ormB, ‘ Docret.,' 
II. 234 : “ Nullus cleiicus ad gradum 

prcsbyterii promoveatur, nisi ut scrip- 
turn in canonibus habetur. Si enim 
propter Dei diloctionem quis de eervis 
aui8 queinquam elegerit, ot docuerit 
iiteras, ot Jibertati condonaverit, et per 
iiitercos&ioiioni erga opiscopum presby- 
teium offecoiit, ot Bocundum apostolos 
victuiu ot vcslitum oi donavent ; ille 
autom postca in superbiam elatus zniB- 
sam doininis buis ot canouicas horas ob- 
servar© ot psallore xenuerit, et ei juste 
obecliro, liieens ee liberum esse, noluerit, 
ot quasi libero cujus vult homo fiat, 
hoc sancta eynodus anathematizat, et 
ilium H sauota comraunione arceri judi- 
cat, donee rcsipiscat et domino buo 
obrdiat secundum canonica precepta. 
Sin autom obbtinato animo et hoc con- 
lomps'eril, acousetur apud episcopum, 
qui oum ordiiinvjt, et degradetur : et 
fiat servuB ilbufe idem donuni eui, siout 
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According to a canon in Begiuo’s and Ivo’s collections, if 
a slave is ordained by the bishop, knowing that he is a slave, 
but without the knowledge and consent of his master, he is 
to continue in his office, but the bishop is to pay double his 
value to the master ; if the bishop was ignorant that he was 
a slave, then those who testified to his character, or who 
presented him lor ordination, are to pay this compensation.^ 
According to a canon in Burchard, which comes from the 
‘ Capitula Ecclesiastica ’ of 818-19 a.d., a slave who procures 
his ordination by fraud is to be restored to his master ; if 
he procured ordination, being himself ignorant of the fact 
that he was a slave, his master may grant him his liberty, 
and the slave will then remain in his order, or he may reclaim 
him as a slave, and he will then lose his order. “ This canon 


nalUH tuonit." C7 Ivo of CJiartros. 
‘ lOocrctum,’ vi. 302. 

KufjjiuH, ' Suf/mia I.)o('rot..’ 1>. liv. : 
'■ (.luiri ittniue norvus ordinatidutj ina- 
mimittitur a privato, nullo retenio 
obf^quio dcbm liherari Ped tamcn 
notandum quod oljaequimu ahud ppir- 
rtuaie, aliud non . apiiitualo, 

8icut niiniMroie hKuiio lH hujii.^inodi, 
non epiritualo autcm maniirni-^Kjruni 
hic olipoquiuin dicmui^s, quod lopocsotuli 
hberl arum operas ttppollant . . . t'um 
orgOBorvurn Hiiuin i)rdina.n<{tim privatue. 
raanuniiltit, millurn (pnmn non 

ispinliiuln in oo potent- j>'ljjji*re. i v. 
oppvam iiut l.ilinlom uu( oiiK'iulfin — 
otlK'UiJorn, inqu.tiTi, tjuo I'otic.nut in 
facHuulo . . . vS[iiruu.ilo \ero obj>e- 
qumm rclinero ai ad hoc cum 

ordinan \oJu<’rit, ut wibi td sue qiiarn 
forto odificavit cr-clchio oiUiiii t-clobift, 
Ut in Buro , u. c., ‘ NiiIIuk rlcncuHt' 
apertc invcmtur.” 

Cf. Docrctuls. 1 IS. 4. yamc as 
Burchard, ii. 234 

* Kogitio of I’niiu, ‘ De Sjnod. 
CaUBis/ i. 404 : " iSi servus, abaento 

aut neis«'jente domino, cpiacopo autem 
acionto, diaconua aut presbyter fuerit 
ordirfttus, ipse in clciiuatua officio per* 
inaneat, episcopus autom eum duphci 


satiRfactioiie dornino persolvat. Si vero 
episcopus sorvura curn ease nesciorit, 
qui Jc-stimomum do iJJo jx'Hubont, aut 
cum poivtulunt ordimin, biimh recom- 
ponsationo tenoantur obnoxn.” Cf. Ivo 
of Charirog, ‘ Decretuin,’ vi. 125. 

* Burchard of Worms, ‘ Deoret / ii. 
31 : *’ lit 81 tjuiiibet sorvub dominurn 
Buuni fupoa.'s, aut lautans, aut ad- 
hibujs tc-^tihuv. iiiunorc condiu-Lis, vel 
corruptis, aut qua'ihot calluJilate vel 
fraudo, ui’ cradu'^ fcclosjasticos perveu- 
cm, docroium est ut dcponatvir, ot 
doiiiimis ('ju=> oum roripiaL. Si vero 
uvijs aut jiater, ab alia /uilna m aJjnm 
i.iigiaihs 111 cariom jiruviiinu filiuni 
gvnuont, ot ip'^u Hliiis ibidem eduralus, 
ot lul gradus eci lor itt'-ticoh proiiiotus 
tucrit, ot ulrum sit ignotum sit, 

t l pOi>t<ia v'crucrib domiiiiis illuis legibus 
euni acquiBient, Buiir-iluxu cst ut si 
dominub cjus ilU libertatem daro volu- 
ciil, in grudu euo pormaneat. Si vero 
♦'um catona servitutis a custrjs Domiui* 
CIA abstruhere votuont, gradum aiiuttat 
quia juxta sacros canonos vilis persona 
manens aacordotjj dignJtate fungi non 
potest.” Cf. ‘ Capitula Kcch'siastica ’ 
of 818-19 A.D., in M, (j. H Log., sect, 
u. No. 138. Cf. vol. i, p, 203. 



OHAP. V.] 


THE THEORY OF SLAVERY. 


125 


is also found in Ivo’s ‘ Decretum,’ and was inserted as a Palea 
in Gratian’s ‘ Decretum.’ * It would seem, however, that this 
canon does not represent the judgment either of Gratian or 
of his commentators. Indeed even Burchard and Ivo have 
also cited canons which represent another judgment. Burchard 
cites a canon which prescribes that though a slave who has 
been ordained is to be restored to his master, he is to con- 
tinue in his order.® Ivo cites a passage from a letter of 
Pope Gelasius I., which enjoins the restoration of the ordained 
slave to his master, but also provides that the slave who has 
been ordained priest, while he is to be sent back to his master, 
is to serve him as a priest ; * and he also cites another letter 
of Gelasius which does not allow a priest to be degraded, 
but punishes him with the loss of his peculium, while slaves 
in the inferior orders are simply to be restored to their 
masters.^ Gratian cites both these letters of Gelasius, and 
states his own judgment as being that, if a slave has been 
ordained without his master’s consent, a priest is to be 
deprived of his “ peculium,” a deacon is to find a siibstitute, 
or, if he cannot do this, to bo reduced to slavery, while those 
in other orders are simply to be reduced to slavery.® There 


1 Ivo, ‘ Decretum,’ vi. 132. Gratian, 
‘ Decretum,’ D. Iiv. c. 6 (Palea). 

* Burchard of Worms, ‘ Decrot.,’ 
viij. 3 : “Si vero servua, qui supenua 
taxato inodo tonsuratua est, ot ad 
gradus ecclesiasticos pervenerit, domino 
Buo per logom emendelur, et ei rod- 
ditus in BUO gradu perrnanont.” 

* Ivo, ‘ Docrctiiin,’ vi. 354. * Pan- 

ormia,’ iii. 1G5. Cf. vol. i. p. 122, 

* Ivo of Cliartree, ‘ Panornua,’ iii. 
Ifi4: “Adores siquidem illustns viri 
fihi nostn Amandi gravitor conquor- 
untur, homines juri suo debitos, alios 
jam in clericos, alios jam subdmeonoR 
ordinatOB, cum non solum post moil- 
erniim concilium quod tantorum col- 
lectione pontificum sub omnium sala- 
borrimsB proviaionis assenau constat 
esse perfectum, hujusraodi personas 
suflcipero non deberent, verum etiam 
si qui forte in divinsa ouJtum znilitise 


ante fuennt, ignorantia facionte, bus- 
cepti, eliminati prorsus et oxuti roU- 
gioso privilegio ad dominorum poBses- 
.«iione9 justa debuerint admonition© 
compelli, et idco fratres cliarissimi, eos 
quos supradicti vin adores in cleric- 
atus ollicio mon.straverint, detinori, 
diSfURsos et obnoxioe approbntos, cus- 
fodito legum tramite, sino intermis- 
sione reetituite, ita ut si quia jam 
prosliytor reperitur, in oodom gradu 
jiecuUi sola amissiono permanoat. 
Diaconus vero aut vicarium priestet, 
aut si non habuerit, ipse roddatur. 
Rosidua officia semnt neminem poss© 
ab hoc noxietate, si convincitur, vmdi- 
can, quatonus hoc ordine custodito, 
nec dominorum jura, nec privilogia 
ulla ratione turbentur ” (Gelasius I., 
Ep. XX., ed. Thiel). 

* Gratian, ‘ Decretum,’ D. liv., cc, 9 
and 10, and before c. 9 : “ Gratianus. 
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might seem to be some uncertaanty about Gratian’s meaning ; 
at first sight it would seem as though the priest were not 
to be restored to his master, but only to forfeit his “peculium,” 
but the fact that he cites the passage from Gelasius which 
orders him to be restored to his master, but only in order to 
serve him as a priest, would seem to indicate that he approves 
of this, but does not understand this as equivalent to the re- 
duction of the priest to slavery. Paucapalea restates the judg- 
ment of Gelasius (Epistle xx.) as to the priest. Eufinus sums 
up the whole, matter in a passage introductory to Gratian, D. 
liv. If, he says, a slave is ordained with the master’s know- 
ledge, and the master say.s nothing, the slave is free ; if the 
slave is ordained against the declared wishes of the master, 
he must be reduced to slavery and lose his order, even if he 
is a priest, and he refers for proof to that canon of Burchard 
which we have already (pioted, — ^it would seem that Eufinus 
did not know this as a Palea in Gratian’s Decretum. This 
canon prescribes that a slave who has been ordained with- 
out his master's knowledge may be reclaimed by his master 
and degraded ; Eufinus urges that if this were true of a man 
ordained to the priesthood without his master’s knowledge, 
much more would it hold in the case of a man ordained 
against his master’s declared will. Then, however, Eufinus 
considers over again the ease of a slave urdained without his 
master’s knowledge, and rejicats Gratian's own judgment that 
in this case the man in subdeacon’s orders, or in inferior 
orders, is to be reduced to slavery, the deacon is to find a 
substitute or to return to slavery, while the priest is to be 
punished only with the loss of his peculium, and is in nowise 
to be reduced to slavery — unle.ss, Eufinus adds, the man or 
his parents fled from their master, as in the case contemplated 
in Burchard' s canon. Finally, he adds, some may maintain 
that the regulation represented by Burehard’s canon is an- 
nulled by the decree of Gelasius on wliich Gratian’s own 

Ceteruzn, si a dommis suia libortatcm tabit, aut in Bervitutem revocabitur, 
conseouti non fuennt, et ad ecclesiastic ceton voio gradus non possunt quem* 
C 09 ordines aliquo raodo irrtipsennt, quam a nexu servitutis absolvere.” 
preabiter pecubi omissione mulctetur, ‘ Paucapalea, ‘ Summa Decreti,* 
diaconufl vero aut vicarium pro ae pres- D. liv. 
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saying is founded (Gratian, ‘ Decretum,’ D, liv. c. 9).^ These 
canonists evidently held what was substantially the same 
principles as the Fathers ; if anything their views are rather 
more strict with regard to the rights of the master over his 
slave if he should have been ordained. It is, however, worth 
while to notice that some of the canonists have taken over 
from Justinian the principle that the master can only reclaim 
his slave who has been ordained within a certain time ; Ivo 
includes in the ‘ Panormia ’ the provision of the Novels that 
if a slave is ordained without his master’s knowledge the 
master can reclaim him, but only within a year. This rule 
is also cited by Gratian.* 

Very similar rules are cited by the canonists with respect to 
the admission of slaves into monasteries. Burchard and Ivo 
cite a canon prohibiting a slave from entering a monastery 


^ Rufinus ‘ Summa Decret.,’ D. liv : 
“Cum autem non manumisai ocdinan* 
tur, aut fit ecientibuB dominis aut 
nescientibus ; cum veto eoientibus, aut 
contradicentibus aut tacentibus. St 
orgo Bcientibus duininie at tacontibus 
scrvi fuerint ordinati, ex hoc ipso cffici* 
untur libcri et ingemii, ut mfra eadem 
diet. ‘ Si servue eciento ’ (Gratian, 
‘Dec.,’ D. hv. c. 20). Si autcin 
sciens contradixerit dominus, si 
voluerit dominus, in eervitutcm revo- 
cabitur ordinatus, non solum si dia- 
conus, sed etiam si presbiter factus 
fuerit. Et quidem de diacono habes 
infra ead. diet. ‘ quis aut ’ (Gratian, 
‘Dec.,* D. liv. c. 11). De sacordoto 
vero sic habctur quia, si oiiquis curn 
uxore ancilla in aliam patriam migra- 
verit, ibique filium genuent, qui 
filius poetea suo tempore acl sacer- 
dotium promotus fuorit — si voniona 
poatea suus dominus recipero eum 
voluerit, sa<;erdo8 non ent, wed in 
eervitutem redibit ; quere in secundo 
libro Burchardi, capitulo ‘ De sorvorum 
ordinatione (Burchard, ‘ Decretum,’ ii. 
31). Ecce nesciente forto domino 
tails fuerat sacerdos ordinatus et 
tamen postea in servitutem depulsus : 


muUo magia ergo, si eo contradicente. 
Domque si nosciente domino aervua 
fuorit ordinatus, tunc dominus, pro- 
liiius \it solvent, ilium potent re- 
vocarc, si ad subdiaconatum et infra 
serviim contigerit ordinatum esse. 8i 
autem diaconus factus fuerit, aut 
vicarius pro oo domino suo detur, aut 
ip.se in sorvitutom rovocabitur. Si 
autom sacordos, sola pocuhi amiasiono 
mulctabitur, ipse autem nullo modo 
in servitutom revocabitur, ut infra 
oad. dist. cap. * Ex antiquis ' (Gratian, 
‘ Dec.,’ D. liv. c. 9) : nisi forte a 
doniiiUB Buis vel ipsi vel eorum parentes 
prius fugormt, ut in supra designate 
capitulo Burchardi (Burchard, ‘ Decre- 
tum,* ii. 31) diximua — nisi quis astruat 
illud Burchardi per decretum Gelasii 
abrogatum.’* 

* Ivo of Chartres, ‘ Panormia,’ iii. 
166 ; “ Si aorvus sciente et non contra- 
dicento domino, in clero sortitus sit, 
ox hoc ipao liber et ingenuus fiat ; si 
ontm ignorante domino consecratio 
facta fuorit, Iiceat do min o intra annum 
tantum conditionem probare et propri- 
um suum recipere.” (Novel, 123. 17.) 

Cf. Gratian, ‘ Decretum,* D. liv. 20. 
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without his master’s permission,^ but again Ivo in the 
‘ Panormia ’ quotes the regulation that while an unknown man 
who seeks admission to a monastery is not to receive the 
habit within three years, and if he should prove to be a slave 
his master can reclaim him within that time, yet after that 
time he cannot be claimed ; and this rule is restated by 
Gratian and Rufinus.^ Stephen of Toumai also repeats this 
rule, but adds that there was some doubt as to the proper 
course if the abbot had given the slave the tonsure and made 
him a monk before the three years were over ; some, he says, 
maintained that in this- case the slave was not to be restored 
to his master, but that the abbot should be required to find 
another slave of equal value and give him to the master.® 
We must notice that the canonical regulations are not so 
favourable t,o liberty as the provisions of Justinian’s Novels, 
for these only allowed a slave to V>e reclaimed from a mon- 
astery, even within the first three years, if he had committed 
some crime.* We liave already cited the passages in Gratian 
which deal with the question of the ordination of the slaves 
of a monastery ; they may not be emancipated and ordained 
under such terms as that they could leave the monastery, but 
they can be ordained on condition that they are perpetually 
to minister in and for the monastery.® 

With regard to the ordination of the freedman and the 


* Burchnrtl of Worms, ‘ Decret viii. 

2*1 : Placuii in nionastonuin non esse 

rpcipiendnin soft um ad Tnonaohum 
fuciondum, pradoi proprn domini vol 
untatcin. Qui vcro hoo constitutum 
nostrum oxcGHS^'rir, »^uin a cominnmoao 
euspondi docrovimtiH, no nomon Domini 
blatplicmatur.” Cl', vm. 28 and Ivo of 
Chartres, ‘ Decrfitum,’ vii. 44, xvi 40. 

• Ivo of Chartres, ‘ Panormia,’ in. 
184 ; “ Si aliquia incognitus monastori- 
um ingvodi voluent, ante Incnnium 
monacJii Jiabitus oi non pra’sU'tur, ot 
fli intra frea aiinos, aut sorv'us. aiU 
colonus, atil lilicrt'is, qua*ratur a dom- 
ino suo, reddatur oi onin omnibuR qua* 
attuht, fido tamen accepta do impuni- 
t«te. Si autera triennium non fuerit 


requisitus, postoa queeri non potest, nisi 
sit tarn Jonge ut inveniri non possit ; 
aed tamen ea quae ad monaatorium 
adduxit, servi dominus accipiat.” Cf. 
Gratian, ‘ Dccretum,' D. liv. 20 ; 
Rufinua, ‘ Suinma Decrot.,’ C. xx Q. 
1 ; Novels, V. 2. 

* Stephen of Tournai, ‘ Summa Do- 

croti,’ D. liv. 9 : “ Qmd taraen, si 

abbas ipciurn infra tnonnium tolondent 
et monachum fecent ? Quibusdam 
vidctur favoro religionis, quod non 
debeat eum dominus oxtrahere, sed 
abbas ahum (‘isdem ©Btimationis ten- 
eatur restitii^re.” 

* Novels. V. 2. Cf. vol. i. p, 122. 

^ Soo p. 121. 
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inscripiitius, Gratian cites two regulations, but they are not 
in harmony with each other ; the first forbids the ordination 
of any person who is under any servile obligation without the 
consent of the person to whose service he is bound, ^ while the 
other provides that the inscriptitius can be ordained without 
the permission of his ma,ster, but that if so ordained he must 
continue to discharge his agricultural task,‘‘ — this latter reg- 
ulation is taken from the Novels. Gratian himself says that 
no freedman can be ordained unless the master sm’renders 
his rights as “ patron.” * It is important to remember that 
the civilians look upon the ascripiilnis as a free man rather 
than a slave, and that Azo held that he could be ordained 
without his master’s consent.^ 


It is clear, then, lhat the medieeval canon law, while 
maintaining the philosophic and Christian doctrine of the 
equality of human nature, and while declaring that under the 
law of nature all men are free, yet very clearly defended 
and sanctioned the institution under the actually existing 
circumstances of human life, w'hQe the medheval Church 
recognised it, by itself holding slaves and by refusing to allow 
the ordination of the slave. We must now consider how far 
the influence of canon law tended to mitigate the conditions 
of slavery, and how far, in spite of its formal theory, its 
influence tended to bring the institution to an end. 

The Church gave the weight of its authority to the provi- 
sions of the Roman law which restrained the arbitrary power 
of the master and protected the slave, and lent the sanction 
of its own penalties to the enforcement of those laws, while in 
relation to the marriage of the slave it went further than the 


^ Gratian, ‘ Deoretum,’ D. liv. 7 : 
“ Si quia obligatus ©st tributo sorvili, 
vel aliqua condicion©, vol patrocimo 
cujuslibet domus, non est ordmandus 
clericus : rusi probata; vitag fuent, et 
patronj consensus accessont.’* 

® Gratian, ‘Decretum,’ D. liv. 20; 
“ Inscriptitios vero in ipsis possessi- 
onibus clencos, ©tiam pra-ter volua- 
tatem doTxiinorum Sen permittimus : 
VOL. n. 


ita tamon, ut clerici facti impositam 
sibi agriculturam adinpleant.” Cf. 
Novel. 123. 17. 

® Gratian, ‘ Decretum,’ D. liv., after 
c. 4. Gratianus : “ Qui autem ordi* 
nandi, a donums suis libertatem conse* 
quuntur, ab eorum patrocinio pcnitua 
debeiit ease alieni, ut in nullo eorum 
obsoquiis mveniantur obnoxii.” 

* See p. 40. 

I 
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Gorpufi Juris CiTilis. We have seen that both Placentinus 
and Azo deal very stringently with the master who ill-treats 
or kills his slave ; they hold that a master is liable to be 
proceeded against for homicide, as though he had killed 
a freeman.^ Eegino of Prum cites a canon which imposed 
upon the Bishop in the visitation of his diocese the duty of 
inquiring whether any slave-owner had killed his slave with- 
out legal proceedings,* and another canon which imposes 
the sentence of excommunication for two years upon any 
slave-owner who has done thi.s.* These regulations are re- 
peated by Burchard of Worms.* Regino also reproduces from 
the Theodosian Code a regulation that, in the division or sale 
of properties, care should be taken that husbands and wives, 
parents and children, should not be separated from each other.^ 
Gregory IX., in the Decretals, reproduces and amplifies the 
doctrine of the ancient Roman law, that a slave deserted or 
exposed in infancy or illness is to be reckoned as emanci- 
pated.® Ivo and Gratian include in their collections canons 
which extend the protection of the Church to the freedman, 
and provide that any person who attacks their liberty, with- 


‘ Boo p. 37. 

’ Rogino of Vrum, * De Synod. CausiB,’ 
ii. 0. 10. Ono of a serios of qucBitons 
to bo aekod by the Bishop m his visita- 
tion ; “ Etit aliqiJi.'?, qui propnura serv- 
um extra judiccm Occident, ct aliqun 
feraina quie ancillam propnam noca* 
verit furore zeli inflaramata ? ” 

• Regino of I’rum,* De Synod. Causis/ 
li. 26 : “ Si quis servum propriiim eine 
conscionlia judicis ociidcrit, oxrom- 
miiTucationo bienmi reatum sangumis 
emendabit.” 

* Burchard, ‘ Decretum,* i. 94. 10, 
vi. 18. 

® Regino of rruin,‘Do Synod. Causn^Z 
11 . 122: "In diviHiono, inquit, path- 
znozuoznim, eeu flRcaliura doiiunorum, 
aeu pnvatorum, observan specialitcr 
debet ut quia iiijuatum cst fiiios a 
parent! buB. uxores a mantis, cum ad 
qucmcvmque possessio pervenent, se- 
queatrari, ut mancipia quse permixta 


ftieriiit, id ost uxor cum 61iis et marito 
suo, dntifl vieania, ad unum deboant 
pertinero, cui necesse fuont commutar© 
quod sollicitudo ordinantium debot 
spocialiter custodiro, ut separatio fieri 
omnmo non possit. ’ 

Cf. Cod. Thood. li. 25: " De Com. 
Divid Interpretatio. 

* 'Decrotftits,' V’. 11 : “ Si a patre, sive 
ab alio, sciente ipso aut ratum habente, 
relegato pietatis officio infans expositus 
oxstitit : hoc ipso a poteatate fuit 
patria libcralus. Nam ©t hoc casu in 
ingenuitatem libertus, ©t sorvus in 
libertatom cripitur, quod ©t do praa* 
dictjs cuju8Curnquo fftatjs languidis^ 
bi expoaiti fuennt, vel si alicui eorunx 
oJimenta impia* denegori contigont, est 
dicendum. Sane qui hos euscipiunt, 
non possiuit propter hoc in eorum 
■pcrsonis jus ahquod vendicare." Cf« 
Digest, xl. 8. 2. 
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out a judgment of the courts, is to be excluded from the 
Church. 1 

So far, the Church law does not do more than reinforce 
the civil law, but the most important aspect of the relation 
of the canon law to the condition of slavery is to be found 
in the treatment of the marriage of slaves with slaves, or of 
slaves with free people. We have just considered the rule 
which Eegino takes from the Theodosian Code, that the slave 
husband and wife were not to be separated from each other ; * 
this is a humane conclusion from the principle that the mar- 
riage of a slave, if contracted under legal conditions, is indis- 
soluble, like the marriage of free people. This principle is 
expressed very emphatically in a canon contained in the 
collections of Burchard, Ivo, and Gratian.® It must, however, 
be noticed that according to this canon, if the marriage is to 
be indissoluble it must have been contracted with the con- 
sent of the master ; a marriage without this consent is, we 
may infer, illegitimate. This is expressly stated in the 
latter part of Eegino’s canon ; the slave wife is to be 
bought or sold with her husband, unless she is the slave of 
another master ; the law strictly forbids a slave to marry 
the slave of another master (presumably without the 
master’s leave) ; such a marriage is to be held null and 
void, and to be reckoned as adultery,* On this point we 


' Ivo of Chartres, ‘ Decretum,' xvi. 
51 : “ Libortos, legitime a domtnis suis 
factor, ecclesia, si necesse fuorit, 
tuoatur. Quod si quis ante audientiam 
aut porvadero eos, aut exspoliare vol* 
uerit vel pnesumpserit, ab ecclosia 
repellatup.” Cf.xvi. 53, 54, ‘Panormia/ 
ii. 82-84, and Gratian, ‘ Decrotum,’ D. 
bcxxvn. c. 7. 

• See last pago, 

® Burchard, ‘ Docret.,’ ix. “ Dic- 
tum est nobia, quod quidnm logitimu 
servorum matnmonia potestativa qua- 
dam preesumptjono dirimant, non 
attendentes iliud evangoUcum. ‘ Quod 
Deus conjunxit, homo non separot.’ 
Unde nobis visum est ut conjugia ser- 
vorum non dirimantur, etiam«<i diversos 


dominos habcant: sod in uno conjugio 
pormanontes, dominis serv’^ant euie. Eb 
hoc in ilh.s observandem eat, iibi legalia 
fonjunctio fujt, eb per voluntatem 
dominorum/’ 

Cf. Ivo of Chartres, ' Decretum/ 
XVI. 335 ; ‘ Panormia,’ vi. 40. Gratian, 
* Docrctum,’ U. xxix. Q. 2. c. 8. 

* Rogino of Prum,‘ Do Synod. Causis,* 
ii. 123: “Id etiam in venditione vel 
emptioiio videtur obsorvari dobere, ub 
qiiaiulo quis raantum ement omat pa- 
ri tor ofc conjugom, msi forte altcriua 
ancilla fuerit, Hac de re lex jubeb 
abque niterdicit ut nullus servua neque 
propnus neque occlesiasticus neque de 
fisco anciliam alienam in conjugium 
ducat, similiter anoilla altenus sorvum 



132 


POLITICAL THEORY OF THE CANON LAW. [PAST n. 


can trace a definite development in the canon law, for, 
in one of his Decretals, Hadrian IV. laid down the rule 
expressly that, inasmuch as in Jesus Christ there is neither 
free nor slave, and the sacraments are open to all, so also 
the marriages of slaves must be not prohibited ; even if they 
are conlraeted against the will of their masters, they are not 
to be dis.solved by Church authority, but the married slaves 
must discharge their accustomed services to their masters.^ 
The canonists also deal carefully with the question of the 
marriage of free men or women with slaves. Burchard cites 
a canon whieli lays down the broad principles on which the 
matter was decided. If a free man marries a slave woman, 
not knowing that slie w’as a slave, he is to redeem her from 
slavery it he can ; if he cannot, he is free to marry another 
wife. If, however, at the time, of marriage he knew that she 
was a slave, the marriage is valid ; and so in the ease of a 
free woman wdio marries a slave.^ Thj.s canon is reproduced 
by Ivo in the ‘ Panormia,’ ® and Gratian discusses the whole 
question carefully, and concludes in terms w^hioh agree with 
those of Burchard’s canon.* 

Again, the Church offered a cerf ain protection to the slave 
by its rights of sanctua.ry. In an apitendix to the work of 
Eegino of Prurn there is a canon which lays down the rule 
that if a slave who has committed some fault flies to the 
Cluirch, ilie master is to swear not to punish him for the 

iiequaqunm aocipiat : qiioii pi fcccnt, quiK mgenuufo homo aiuillam altenua 

irntuin habealvir luijut-i’ciuoth conjug- iixorem acciperet, el existimat quod 

mm, ot pro adulteno ilciiniclur.” ingenua Bit, ei ipsa fomina poetea 

' ‘ DccrolaU,’ iv. U 1 (Kadnan iV ) - fuerit ineervita, bi oam a servitute redi- 

" Sane, juxta vorliunv aposiloli, proMl mere poletst, facial: ei non poto.st, fei 

tua diHcrotio rocogiio.'scit, mcui in voluent, aliani acciiuat. Si autom Rer- 

Christo JehU iioqiio liber, ncqiic Bcrvu'^ vnm cam esse scierat, et collaudnverat : 

Oht, qui a sneramento ci-desife sit post : ut Icgitimam liuheat. Similiter 

remoYcnflua, ita qiioquo noc inter et rnulier in^cnua do sorvo alterius 

servos matrinioma dobent tdlolonus facci*o debol.” 
proiiibeii. Kt si conlradu’ent ihns * Ivo, ‘ l‘anormia,’ vi. 41. 

doininis et m\itia contuu'ta fnrnnt, * CJratuin, ' DccreUim,’ C. xxix. Q. 2. 

nuiia ratione sunt iiroftlcr hoc ccclosi- For the subject of the Canon Law 

astico judicjo diSf^oKi'iida ; debita and the marriage of slaves, cf. 

tanieu ct consueta scivitia non mmus Freisen, ‘ GeBchichte dee Cauonischen 

debent propiiis doiiiJiu>« exlnberi.** Kherechts.’ 

* Burdiard, ‘Uecret.,’ ix. 26 “Si 
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faiilt, and he is then to he restored to his master; if the 
master breaks liis oath he is to be excommunicated. This 
canon is repeated by Burchard, and by Ivo in the ‘ Panormia.’ ^ 
Ivo’s ‘ Panormia ’ contains another canon which sets out that 
not only the Church and its court, but also the house of the 
bishop, are to be reckoned as sanctuaries, that no one may 
venture to take from thence a fugitive slave or criminal, 
and that the rulers of the Church are to obtain for him a 
promise of immunity. This canon is repeated by Ivo in the 
‘Panormia,’ and in part by Gratian.^ These canons, however, 
must not be misunderstood ; the Church offers a certain 
protection to the slave through the right of sanctuary, but 
the Church must not finally detain the slave, or allow 
Mm to escape from Ms master by seeking its protection. 
Ivo’s ‘ Decretum ' contains a canon drawn from a letter of 
Pope Gelasius I., which lays this down very explicitly ; 
the authorities oi the Church must restore the fugitive 
slave, even against his will, to his master, after they have 
obtained from Mm an oath that he will not punish the 
slave ; Gratian reproduces the canon,® and Pope Innocent 


^ Regino of Prura, ‘ De Synod. Causis,’ 
Appendix i. 14 : “ Servus qui ad occlos* 
iara pro qualibet culpa confugent, si a 
domino pro adraiasa culpa sacramentuin 
suacepent, statim ad .scrvitium doraini 
sui rediro cogatur. Et si, postoaquain 
dato Sacramento domino suo fuerit con- 
signatus, si ahquam pocnaiii pro oadem 
culpa pertulerit, pro conteraptu Ec- 
clesiaj et prajvancationo fidei dominus 
a communione oatholicorum habcatur 
extmneus.” 

Cf. Burchard, ‘ Doevoi m, 192. 
Ivo, ‘Panormia,’ ii. 16 . 

^ Ivo, ‘ Panormia,’ ii. 75 : “ Servurn 
confugientem ad ©cclosiam sou in 
atrium ecclesi®, aut in otiicinas regu* 
larium fratrum vel in curtim vcl in 
domum cpiscopi, quia hfec m antiquis 
canonibus pro iramunitate tenontur, 
nemo abstrahere audeat, noque ind© 
donare ad poenam v'el ad rnortom, ut 
honor Dei ©t sanctorum ejus prai 


omnibus servetur, sod rectores ecolesi* 
arum pacem ©t vitam ao membra ©i 
cum juramento obtiner© studeant. 
Tamen legitime componat quidque 
iniqu© fecerat, ©t si iasecutor magis- 
tris ecclosia? obedire noluerit, canonioe 
constringatur. ’ ’ 

Cf. Burchard, ^ Docret.,’ iii. 194i 
Uratian, ‘ Decretum/ C. xvii. Q, 4. c. 9. 

^ Ivo, ‘ Docretum/ xvi. 08 : “ Metu- 
ontes famuli domino.s, si ad ecclesiffi 
septa confugcTiiit, intercessionem de- 
bent quajrorc, non latcViras, n© h©c 
Ipsa prfDsumptio tarditatis temeritatem 
augeat renitendi. Filius ©tenim nosier 
vir spectabilis Petrus queritur servurn 
suum in occicsia S. Clementis diutius 
comiuorari, cui cum deputasset sacra- 
meiitu praistari, ilium egrodi nulla 
ration© voluisse. Et ideo directua 
Rupradicti homo de prEeaenti cum eo, 
quom elegerit oss© mittendum, cum de 
impunitate ©jus saoramenta prebuerint. 
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III. lays down the same principle very clearly in the 
‘ Decretals.’ ^ 

One form of enslavement the Church law, following the 
secular jurisprudence, did prohibit and punish — that is, 
the kiduapi)ing and enslavement of free Christians. The 
Theodosian Code punished with death those who kidnapped 
children ; ^ Kegino of Prum embodies this law in his work, 
and condemns especially the sale of Christians to the 
heathen ; “ Burchard's ‘ Decretum ’ contains similar regula- 
tions ; * and Deusdedit’s ‘ Collectio Canonmn ’ contains a 
provision against the sale, presumably of Christian men, 
embodied in the oath of allegiance of Demetrius, Duke of 
Dalmatia, to the Pope.® 

Finally, though the Church acquiesced in and sanctioned 
the institution of slavery, and though it did itself possess 
slaves, yet the canonists furnish us with continued evidence 
that the Church looked upon the emancipation of a slave 
as an action meritorious and accei)table to God. Eegino 
and Ivo include in their collection a formula of manumission 
wliich expresses very clearly the conviction that he who 
releases his slave from bondage will be rewarded by God ; 
and this formula is quoted by Bufinus,® and Gratian repro- 


eum facias ad dommum auum modis 
omuibuH remearo. Aut, ei in hae 
pervicacia forte pcrstiU'nt, post saera- 
montum sibi pra’Slilum roddntur m- 
vitus.” Cf. (jrutmn, ' Decrotiim/ C. 
xvii. Q. 4. c. 32, 

^ ‘DtHTotala,’ ill. 49, 6. (Inn. III.); 
“ Sj vero eervns fiierit, qui conhigen't 
ad eccloBiam, poBtquam <lc impunitate 
aua domunifi cjus cleriois juramonlum 
prft'stilerit, ad serxitium domini sui 
rediro comi>ol!itur etinm invitiis , aho- 
quin a domino poterit occupari.’* 

* Cod. Tiieod., ix. 18, Ad. Leg. Fab. 
Interpretatio : “Hi, qui filios aheuos 
furto abstuletint et ubicumque trans* 
duxonnt, sive ingonuus sive servus sit, 
morte pumatur." 

• Regino of Prum, ‘ De Synod. 
Cauaia,’ ii. 351, 352. 


* Burchnid, ‘ Decrot.,* vi. 49; xix. 
136. 

Dmipdodit, ‘ Coll. Can.,’ iii. 278. 

* Regmo of Prum, ' De Synod. Causis,* 
i. 414 : “ Qui debituiQ Bibi nexum atque 
competene relaxat servitium, prasinmni 
in future upud Dominum sibi provenir© 
non dubitct. Quaproptor ego in Dei 
nomine ille pro remcdio animce mesa vel 
ictcrna reLnbutiono in ecclcsia sancti 
Potri vel illius sancti sub prtefiontia 
episcopi vol sacordotum ibi consisten- 
tiiim Bc nobiJium laicorum, ante cornu 
ttharis istius ecclcsiee, absolve servum 
meum ilium per banc cartam absolu- 
tioriis ©t ingeiiuitatis ab onmi vinculo 
aervitiitis,” etc. Cf. Ivo, ‘ Docretum,’ 
vi 131; Hufinue, ’ Summa Decreti,’ 
D. liv. 2, 
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duces an even more significant statement by St Gregory the 
Great, in which he describes the purpose of the Incarnation 
as being to break the chain of slavery by which men are 
bound, and to restore them to their primitive liberty ; and 
urges that it is therefore a good action to give back to men, 
who in the beginning were brought forth by nature free 
and whom the jt/s gentium had subjected to the yoke of 
slavery, that liberty in which they had been boru.^ 

1 Gratian, ' Decretum,’ C. xii. Q. uerot libertati, salubritci* agitur, si 

2. c. 68 : “ Cura rederaptor nostor, homines, quos ab initio nstura tiberos 

totiua conditor croaturai, ad hoc pro- protulit, et jus gentium jugo substi* 

pitiatus humanara voluit carnem as- tuit servitutis, in ea, qua nati fuerant^ 

Bumere, ut divinitatis susb gratia, manumittentis Henohcio, libortate rod- 

dirupto, quo tenebamur captivi, vin- dantur,’* (Gregory I,, Ep. v. 12.) 

culo servitutis, pnstmsD nos restit* 
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CHAPTER VI. 

THE THEORY OF PROPERTY. 

In private property we have a second important example 
of an institution which is recognised by the canonists as 
being contrary to nature and natural law, and as yet act- 
ually and legitimately existing. We must examine the 
apparent contradiction, and consider how far the canon 
law has a definite theory of the institution of property, 
and of its rights and limitations. The theory of the canon 
law is founded directly upon that of the Christian Fathers. 
We have endeavoured to set this out in our previous volume,* 
and cannot now restate this. The canonists assume the 
general principles of the theory, but they also draw them 
out in a careful and deliberate fashion. 

There are several incidental references to the theoiy of 
private property and its origin in the earlier collections of 
the canon law, but it is not till we come to Gratian that 
there is anything of the nature of a systematic exposition of 
the subject. It is, therefore, with his treatment of the insti- 
tution that we begin. In defining the difference between the 
law of nature and the law of custom, Gratian says that by 
the law of nature all things are the common property of all 
men ; and that this principle was not only followed in the 
primitive Church of Jerusalem, but was also taught by the 
philosophers ; it was thus that Plato excluded the desire for 
property from the most just form of State.* Gratian takes 

^ See vol. i. pp. Ki2-14ii. naturp' a consuetudine et constitutiono. 

* Gratian, ‘ Decretum,’ D. viii.. Part Nam jure natnrai sunt omnin com- 
I. ; GrotianiiB. “ Differt etiani jup munia omnibus, quod non poliim inter 
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his principle from the patristic theory, and illustrates this 
with that important passage from St Augustine, with which 
we have dealt in the first volume, in which it is very ex- 
plicitly and emphatically laid down that private property 
is the creation of the State. In another part of the ‘ Decre- 
tum ’ Gratian cites an important passage from a spurious 
letter of St Clement in the pseudo - Isidorian collection, in 
which it is stated that the use of all things in the world 
ought to be common to all men, but through iniquity it 
has come about that men claim things as their private 
possessions, and the writer refers to Plato and to the ex- 
ample of the Apostles and their disciples. ‘ 

Here, then, we have the technical doctrine of Gratian with 
regard to private property. It is not a primitive or natural 
institution — it does not belong to the ideal or perfect life ; 
the origin of private property must be looked for in sinful 
appetite, and rests upon the sanction of custom and of 
the civil law. This does not mean that in the view of 
Gratian or other canonists property is a sinful institution. 
We have already explained, in dealing with slavery, how in 
the opinion of the canonists, following the Fathers, an 
institution may arise out of some sinful condition or desire, 
and may yet be useful in correcting the consequences of such 
sinful passions. 

It is important now that we should make clear to ourselves 


eos servatum cretlitur, dw quibus legi- 
tur ; ‘ Multitudinia autem credeotiuni 
©rat cor unum et anima una, etc. ; ’ 
verum etiam. ex precedento tompore a 
philosophis traditum invoiiitur. Unde 
spud Platonem ilia civitas justissime 
ordina^a traditur, in qua quisque pro- 
prios nescit affectua. Jure vero con- 
euetudinis vel constilulioiiis hoc meiim 
est ; illud vero alteriua. Unde Augus- 
tinus ait, Tract. 6, ad. c. 1, ' Joannis,* 
C. i. : ‘ Quo jure defendis villas,”* etc. 
(Cf. vol, i. p. 140.) 

^ Qratian, ‘ Decretum,* C. xii. Q. i. 
c. 2 i “ Dilectiasimis fratnbua et con- 
diacipulis. . . . Communis vita om- 
nibus est necessaria fratres, et maxime 


hifl, qui Deo irroprehensibibter mil- 
itare cupiunt, et vitarn apostolorura 
eorumqu© discipulara iimtari volunt. 
§ 1. Commums emm usua omnium, 
quo Bunt in hoc mundo omnibus Itom* 
inibus esse dobuit. Sod por iniqui- 
tatem aliua hoc dixit osee suum, et 
alms i.stud, ot sic inter mortalos facta 
eet divibio. § 2. Denique Grecorum 
quidam sapientissimus, hec ita esse 
scions, communiu debero, ait, esse ami- 
corum omma. ... § 3. Istius ©nim 
consuotudiniB more retonto ©tiam apoa- 
toli eorumque discipuli, ut predictum 
eat, una nobiscum ot vobiacum com- 
raunem vitam duxerunt.” 
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that Gratian’s theory of the origin and nature of property 
represents the general tradition of the canon lawyers. Ivo of 
Chartres in the ‘ Decretum ’ and the ‘ Panorniia ’ had already 
cited that passage from St Augustine to which we have just 
referred, and in the ‘ Decretum ’ another passage from St 
Augustine which repudiates the claim of the Donatists to 
hold their property because they had acquired it by their 
labour ; ^ we may infer that lie took these passages to be 
characteristic of the doctrine of the Church as to private pro- 
perty. Eufinus deals with the theory of property in the same 
passage as that in which he discusses the theory of slavery. He 
holds with Gratian that by the law of nature all things should 
be held in common, but this principle, he says, belongs not 
to the commands or prohibitions of the natural law, but to 
its dcmonatrationcs ; ihe two former cannot bo altered by 
human custom or law, but the latter may be changed, and 
thus, as a matter of fact, private property now exists by 
the civil law, and the change is legitimate because it is 
thus that under the actual conditions of human life the 
natimal law itself is preserved.* Private property is not an 
institution of the natural law — does not belong to the ideal 
character of society or human nature, but under the actually 
existing circumstances of the imperfection and vice of human 


* Ivo of Charlree, * Decroturn,’ lu. 
104: “Quo jure dcfcncliK Mllatj. . . . 
quibus po.'tHCShiunes possidenfiLr/’ Cf. 
Pan. ii. 63. Ivo, Doc, iii 170: “ Kt 
quaravis res quaccimque terrena non 
rocte a quoquam possiden possit, nisi vcl 
jure divino (quo cuncta justoruni sunt), 
vcl jure humano (quod in ]iotebtato est 
regain terra*) idooque res falso appel- 
lolis vestras, quas ncc juste possidrtiP, 
ot secundum leges torrenorum rogum 
amitt&ro Jussi cstis ; frubtiaquc dicotis, 
nos in eis eongrogandis laboravinniB, 
cum scriptura icgatis : * La bores inipi- 
oruiB justi odent.’ “ Cf. vol. i. p. HO. 

• Kufinus, ‘ Summa Docret.,’ D. i., 

Diet. Oral. ad. c. i. : “ Est itaque 

naturalo jus vis quedam humane crea- 
ture a natura insite. . . . Consistit 


outem JUS naturalo in tribus, scilic, 
mandatis, prohibitionibus, domonslrati- 
onibus. Mandat namque quod prosit, 
ut ‘ diliges Doniinum Deum tuum,* 
prohibct quod ledit, ut ‘ non occideB," 
demonstrat quod convenit, ut ‘ omnia in 
cummuno liabeantur,’ ut ‘ ommum una 
sit libcrtas,’ ct hujusmodi. . . , De- 
tractum autem ei est non utique in 
mandatis vol prohibitionibus . . . sed 
in dcmonstrationibus, que bcil. natura 
non vetat non proeipit, &ed bona esse 
ostondit — et maxime in omnium una 
hbertato et comrnum possussione ; 
nunc onim juro civili, hic est servus 
meus, illo est ager tuus. Omnia tamen 
hec, que jun natural] videntur advei-sa 
ad ipsum finaluor referuntur.” 
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nature it represents the best arrangement that can be made, 
and does actually in the long-run tend to fuUil the principles 
of the natural law. This is put again by Eufinus in another 
place where he explains that when, in the passage from 
the letter of St Clement (from pseudo-Isidore), it is said that 
it was by iniquity that men came to claun things as their 
private property, this may have been true originally, but now 
by long custom this has become lawful and unblameable.^ 
Stephen of Tournai, a little later than Eufinus, follows him 
in explaining how the demonstrationes of the natural law 
have been modified with respect to such principles as that 
of the common ownership of all things ; but he also main- 
tains that prescriptions and other modes of acquiring property 
have been sanctioned by the jus divinum or the canon law, 
which is divine, and that thus, while there is no private pro- 
perty by the jus divinui.i, that is the jus naturale, there is 
private property by the canon law which has been made by 
men, but with God’s inspiration.* We shall have to deal with 
the relation of the canon law to the jus divinum when 

‘ Rufinus, ‘ Summa Docrefc.,’ D. tamen postea ex longovo usu et legum 
viii. DifP. quoquG : “ Amphtudino quo* institutiODO irreprehensibile judicatum 
que JU8 naturale a ceteris juribua aifiert eat.” 

quia, jure nature omnia sunt com* * Stephen of Tournai, * Summa De- 
munia, jure autera consuetudim b vel creti,’ D. viii. 1: ‘‘ ‘ Nonn© jure hu- 

constitutionie hoc mourn eist illud autem mano.* Non ergo per iniquitatem, aut 
tuum. Sed opponitur : ei jure con* jus humanum iniquum eat. Unde 
stitutionis Jiec villa mea est, iJIa autem videtur contra infra C. xii. q, ], 
tua, cum jus constitulionis jua eit, c. 2. Ibi onim dicitur ; per iniqui* 
relinquitur, quod juro villa ista cat tatem hoc alius dicit auum esse, alius 
inoa, ilia autem tua ; si jure, tunc non istud. Sed ibi vocat iniquitatem 
ex iniquitati. Quid est itaque quod consuetudinem juris gentium naturali 
alibi habetur : qvua per iniquitatem cequitati contranam. Item videtur 
alius dixit hoc esso suum, alms illud ? hic dici, quia aolo jure humane hoc 
— ut infra C. xii. Q. 1, cap. ‘ Dilcctis- meum et illud tuum, ©t ita nihil est 
simi.’ Sed sciendum quod, sicut exactio propnum. Jure di vino vel jure etiam 
obsoquiorum et dominatus promens p>er canonico, quod divinum est, et prie- 
iniquitatoura fuisse cepit a Nomroth — scriptiones et aliw aoquisitiones ©t 
sicut supra ex verbis Gratiani perpcndi* mducuntur ot confirmantur. Unde 
tur, quod tamen, quia in longum uBum potest dic-i, jure divino, i.e., naturali, 
derivatum est, non jam miquitatis nihil est proprium, jure autem can* 
perversitate, sed consuetudmis jure onum, quod ab hominibus, quamvis 
exercetur ; ita et quod aliquid pro- deo inspiraute, inventum est, aliquid 
prium possideretur, ardente aliquorum proprium est. Unde et humanum dici- 
cupiditate pnmitus factum est quod tur aliud hujus, aliud illius.” 
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we discuss the theory of the canon law itself ; in the mean- 
while we can only observe that Stephen clearly thinks that 
the canon law has given its sanction to private property, 
and that involves, in some sense at least, the authority of 
God. The conception is important, but it is not strictly 
novel, at least in substance, for it is, as we have seen, a 
part of the patristic theory of the great conventional insti- 
tutions of human society that, while they are related to 
vicious impulses in human nature, they represent the divine 
remedies for these vicious characteristics. 

Private property is then, according to the canonists, a thing 
legitimate and useful, resting upon the autliority of the State, 
and, according to Stephen, upon the sanction of the canon law. 
This does not, however, mean that the principle that private 
property is not an institution of the natural law is of no 
importance, — is a mere ah.straction which exercised no infln- 
ence upon their conception of the rights and Umitations of 
property. On the contrary, it would seem probable that two 
principles which the canonists lay down with regard to the 
ownership and use of private property are closely related to 
this theory. The first is, that no one has the right to take 
for himself more than he needs. Gratian cites a very im- 
portant passage as from St Ambrose, which denounces as 
most unjust and avaricious the man who consumes upon his 
own luxury what might have supplied the needs of those 
who are in want, and maintains that it is as great a crime 
to refuse the necessaries of life to those who need, as to 
take from a man by force.' In another place Gratian refers 
to a saying which he attributes to St Jerome — it is really 

^ (Jiratian, * Dccretum,’ D. xlvii 8. delicios facit ? Xequo emm majua 
§ 3: “ I’ropnum nemo dirat. quod est ©St enmirus liubenti lollore, quam 
commune*, j'lus quam eiifiicerefc sump- cum ponsis ct habuiulas, indigentibus 
turn et violontor obtentum o»t. . . . deiiegaro. Ksunentium panis eat 
§ 4. Tu vero suscoptis numeribus Doi, quem tu deunes ; nudorum indu- 
ct in sinum luum rcdactis, nicliil t© inentum OBt, quod tu recludis , mis- 
putas agero iruquuin, si lam inul- eroruin redemplio ost et absolutio pe- 
torum vitap wubhidia solus obtinoas 7 cunm quam tu in terra defodis. Tan- 
Quis cnim tani injustus, tarn avaius, torum 1© ergo scias invader© bona 
quam qui inuUorum alimouta. suuin qiiantiH potsia prirstare quod veba.” 
noil UBum, sod habuiidantiaTn ot 
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from a spurious work — that the man who keeps for himself 
more than he needs is guilty of taking that which belongs 
to another.^ These are broad and far-reaching statements, 
but there are some qualifying phrases. In another Distinction 
Gratian quotes a sentence from St Augustine which is im- 
portant as furnishing a practical commentary on such phrases 
as those which have just been cited. The rich, St Augustine 
says, are not to be required to use the same food as the 
poor, but must be allowed to use such food as their habits 
have made necessary to them : they ought, however, to lament 
the fact that they require this indulgence.^ Eufinus evidently 
felt that there was some difficulty in reconciling these phrases, 
and endeavours to explain them. His own judgment seems 
to be that the obligation of providing for those in want, and 
especially for those in danger of starvation, is absolute, and 
concludes that the man who does not help those who are 
dying of hunger, when he is able to do tliis, is actually their 
slayer.^ The second principle is stated in the Decretals, and 
is this, that a man can only be said to possess that of which 
he makes a good use ; the man who makes a bad use of his 
property has really no right to his property at all.^ 

Those principles are most probably connected with the 


^ Gratian, ‘ Decretum,’ D. xlii. 
Part I. : Gratianus . . . “ quomodo 
otiam sociindum Jerofiiniiiin alieiia 
rapere convinoiUir, qui ultra uAceR- 
earia sibi retiiiere probalur.” 

* Gratian, ‘ Decretum,’ D. xli. 3 . 
“ Non cogantur divitcs paiijterum cibis 
vesci, utautiir consult udme infirmi- 
tatia Bua: ; aed dolebant so alitor non 
posse ; si consuotuduiem mutant egro- 
tant. Utantur superfluis, dent inopi* 
bus neceesana, utantur preciosis, dent 
paupenbus viJia.” 

Cf. St Augustine, Sormo Ixi. 

® Rufinus, ‘ Suinma Dcciet.,’ D. xhi. 
“ ‘ Aliena rapere convincilur, qui ultra 
neceesana siui rctinore probatur.’ Hoc 
videtur contrarium ei, quod supra die* 
turn est de divitibus, ut utantur super- 
flujs : supra prox. diet. c. non cogan- 
tur. Sed aliud est retinendo suporflua 


paupenbus de necessarus succurrere 
quod jbi adniittitur , ahud, neo de 
nocesf-anis nec d© suporfluis elimosi- 
nam erogaro, quod iuc penilus ropro- 
batur. Vel ad tf'rrorom vel in eo 
tanlum casu dictum ink'lligitur, cum 
aliquem videna fame periclilan ; unde 
dicitur : ‘ Paace fame raoriontem.* 

Quisquis enim fame monentom servaro 
potons, ai non paveris, occidisti.” 

• ‘ Dooretals,’ v. 40. 12: “Jus 

dictum est a jure posaidendo. Hoc 
enim jure possidotur, quod juste, hoc 
ju&to, quod berio , quod uutem male 
jiossidctur, ahonum est. Male autem 
possidel, qui vol suis male utitur, vel 
aliona pra'sumit.” 

Cf. St Aug., Ep. cliii. fl, and St 
Isidore of Seville, * Etym.,’ v. 26, and 
vol. i. pp. 141, 142. 
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judgment that nature gave all things to men for the common 
use. It is true that the appearance of vice, and especially 
of avarice, made it necessary to establish the system of 
private property ; but behind the right of private property 
there still remains the more general right of all men to what 
they need. The institution of private property may be neces- 
sary under the actual circumstances of human life, but it is 
really intended to set some restraint upon that instinct, and 
must not bo taken as equivalent to a right to stand between 
a man and his needs. We shall in a later volume discuss 
the theory of property in St Thoma,s Aquinas ; we may at 
once observe that he was not afraid to carry out these 
principles to the conchi.sion that the charitable man who sees 
his fellow-man in want, and has not wherewith to help him, 
may without moral fault take the rich man’s property and 
give it to the needy. ^ The canonists, as far as we have 
seen, down to (be (ime of the Decretals, did not draw this 
conclusion. On the contrary, Gratiaii cites a sentence from 
a sermon of St August ine which strongly condemns the latter 
doctrine, and treats it as a suggestion of the devil. ^ At 
the same time, it is perhaps worth while to notice that 
Regino and Burchard cite a canon which suggests that the 
Church recognised that tiie moral offence of the man who 
was in want and stole another man’s property was small, — 
the penance imposed in such cases is very slight.^ 

^ StThomos Aquinas, ‘ SumiDiiThoo* Diaboli calliditato .suggontur. Nam si 
logica,’ 2. 2r q, C6. 7. 0. C» Notes in fotuin tnbuat quod abstulorit, potius 
' Econ. Review,’ Jan. 1894, by R. W. pcccatum addit quam mmuafc,” 
Carlyle, “Some Economic Dontniios Cf. St Augustino— Scrm. 287. 

of St Thomas Aquinas.” * Rcgino of Prum, ‘ De Eccl. Discip.,* 

• Grutiaii, ‘ Decrotum,’ C. xiv, q. 5 li. 437 : “Si qLH3 per ncicesaitatom 
c. 3; “Forte aliquiri cogilnt ot <lieit. furatus fuont eibaria vel vestom vel 
Multi sunt CliTistiani fhvitcs, avan, pecus per famein aut nuditatem, 
cupidi i non Itabco pcccatum, ei ilhs pauiitoat hcbdomadaa quatuor. Si 
abatulero, ct pauponbu.s Uodoro. Undo roddiderit, non cogatur jojunuro.” 
emm uU boiu agunt, incu‘c<lem habere Cf. Buruhard, ‘ Becretum/ xi. 66. 
potero. Sed Imjusmodi cogitatio ei 
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CHAPTER VII. 

THE NATURE OP SECULAR AUTHORITY. 

The canon lawyers of this period do not present us with any 
complete discussion of the origin and nature of civil society 
and government. Much that is of importance they do not 
refer to at all, and much else they only touch for a moment, 
and incidentally. And yet, when we put together their refer- 
ences to the subject, it becomes clear that behind their inci- 
dental phrases there lies a generally accepted theory of the 
nature of society, a theory which we can in a large measure 
reconstruct from their incidental phrases. And as we do this 
we shall recognise that the canonists in substance represent 
that theory of the nature of society and pohtical authority 
which we have already recognised as developed by the 
Fathers. 

There is little direct reference in these canonists to a 
primitive condition in which men lived without an organised 
social Ufe, but there is enough to show us that they held the 
same view as that of the Fathers and such Stoics as Seneca 
and Posidonius, that behind the conventions of organised 
society there lay a time when men had lived without any 
definite and ordered social relation, and without any coercive 
authority. Gratian says that while the natural law began 
with the creation of rational beings, the law of custom arose 
when men began to live together, when Cain built a city, 
and again when, after the Flood, and in the time of Nimrod, 
men began to be subject to each other. ^ This passage is 

* Qratian, ‘ Decrotum/ D. vi. : exordio rationalis creatura) incipiena. 
Gratianus. “Naturale ergo ab ... Jub vero conauetudinia post 



144 


POLITICAL THEOfiY OP THE CANON LAW. [PABT n. 


reproduced by Paucapalea, the first commentator on Gratian, 
in the introduction to his work,^ and Eufinus speaks of lord- 
ship having begun with Nimrod, and having had its begin- 
nings in iniquity. “ This is the same view as that of the 
Fathers, who all held that men were originally free from the 
coercive control of their fellow-men, and trace the develop- 
ment of coercive government to the appearance of sin in the 
world.® 

This last passage brings us to a question of groat importance 
with regard to the political theory of the Middle Ages : the 
question, namely, whether the State is a divine institution 
like the Church, or whether it has properly no such character, 
but is merely an instil, ution of man’s devising, representing 
at best some e.onvenience to mankind, at worst the sinful 
passions and ambition, s of men, their lust of domination. We 
have pointed out in our first volume that the normal view of 
the Fathers is clear, namely, that while coercive government 
is not a “ nat ural " institution, and is a consequence of the 
Fall and related to men's sinful ambitions, yet it is also a 
di^•ine remedy for the confusion caused by sin, and is there- 
fore a divine institution. The patristic doctrine is summed 
up in those phrases of Pope Gelasius’ letters and tractates 
which describe the spiritual and the temporal powers as both 
deriving their authority from God Himself, and this doctrine 
is clearly and emphatically restated by the ecclesiastical and 
political writers of the ninth century.* 

We have now to inquire what was the judgment of 
mediffival political thinkers upon this subject. In our next 

naturaloni Icgera exordium habiiit, ex Introd. 

quo homines convementea in unum * Rufinus, ‘ Summa Decret.,’ D. 'viii. : 
coeperunl simul habitare, quod cx oo ‘'DifT. quoquo.’‘ “Sod aciciulum quod, 
tomporo fttctuni oredit-ur ox quo Cum sicut oxaotio obaoquiorum ot dominatio 
civitalem a-dilicnsse legitur. Quod premena per iniquitatem fuisse cepit a 
cum diluvio propter hominum ran- Nemroth — biful supra ex verbis Grati- 
tatem fore vidoulur extinctum, postoa am perpenditiir, quod tamen, quia in 
tempore Noniroth reparatum, Bi\e longum usiim donvatum est, non jam 
potius iinmutatum oxistimatur ; cum iniquitatis perversitate, sed coneuet- 
ipso simul cUm aliis alios cmpit op* udinib jure exercetur.” 
pnmorp, aln sua imbecilhtale ejus • Cf, voi. i., chop. 11. 
ditioni ceperunt osse subjocti.” * Cf. vol. i., chaps. 11, 13, 16, and 17. 

^ Paucapalea, ‘ Summa Decret.,* 
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volume we hope to discuss the theory as illustrated by the 
general literature of the eleventh, twelfth, and thirteenth 
centuries, and we shall then deal with the highly contro- 
versial writings which belong to the long struggle between 
the Empire and the Papacy. For the present we have to 
consider the mediaeval theory as represented in the canon 
law and the writings of the canonists. There is a famous 
saying of Hildebrand in a letter to Bishop Hermann of 
Metz, in which he uses very strong phrases as to the sinful 
character of the circumstances under which secular govern- 
ment first arose. ‘ Some parts of this letter are frequently 
quoted by the canonists ; it is perhaps noteworthy that 
this particular sentence is not quoted by them. This may 
be merely accidental, but it is possible that they felt that 
these phrases were a little too crude and controversial to 
be suitable for technical collections of laws and legal argu- 
ments. Not indeed that there is anything in these senti- 
ments of Hildebrand which is strange or unprecedented ; he 
is only putting in rather rigorous phrase the doctrine not 
only of the Fathers but of the later Stoics — the doctrine, 
namely, that in the primitive state of innocence there was 
no coercive authority, that this was a consequence of the 
loss of innocence and of men’s sinful and vicious desire to 
lord it over each other, and this does not at all necessarily 
mean that Gregory VII. denied the truth of the doctrine of 
the Fathers, that, while coercive government is a consequence 
of sin, it is also a divinely appointed remedy for sin. 

The canonists, we may safely say, accepted the patristic 
doctrine of the origin of secular government ; we must now 
consider their theory as to its actual nature and present value. 
Here they are, fortunately, not only emphatic, but clear. 
Secular government, they hold, is an institution which repre- 
sents the divine authority ; it is sacred, and the man who sets 
it at naught is really guilty of setting at naught the authority 

^ Gregory VII., ‘ Rogietrum/ viii. oribiis, mundi principe diabolo videlicet 
21 : ** Quis nesciat : reges et duces ab agitant«, super pares, scilicet homines, 
iis habuisse principium, qui Deum dominari ceeca cupidine et int<^erabiU 
ignorantes, superbia rapinis perfidia prEesumptione ailectavenint/* 
homicidiis, postremo univeraie fere bcoI- 

VOL. n, K 
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of God Himself. This judgment can be followed throughout 
the whole course of that part of the canon law with which we 
are dealing — that is, from the ninth century to the middle of 
the thirteenth. 

Regino of Prum's work contains a canon which pronounces 
the anathema of the Church on any who venture to re- 
sist the royal power, inasmuch as this derives its authority, 
according to the Apostolic teaching, from God Himself.^ This 
canon is reproduced by Burchard of Worms ; ^ whUe he, Ivo, 
and a Palea to Gratian’s Decrctum cite passages from the 
Councils of Toledo which denounce the sentence of excom- 
munication against all those who revolt against the king, 
inasmuch as ho is the Lord's anointed.® Ivo also cites a 
passage from a letter of Pope Anastasias II. to the Emperor 
Anastasius, in which he speaks of the Emperor as being 
appointed by God Himself to reign over the earth as His 
vicar.* Ivo and Gratian again bring out the general prin- 
ciple very clearly when they cite a passage from St Augustine 
which lays down the doctrine that obedience to the secular 
authority is commanded by God, even when that authority 

* Kcgino of Pnun, ' Do Synod. legmm poragit, manum suain in 

Csusis;.’ ii. 301 : “ Si quis potcstoti Christum Domini mittens, anathema 

rog'ai. qu® non cat juxta Apostolum, sit, nisi per dignmn poenitonti® satis- 

nisi n Doo, (’ontumaci ot iiiflnto spinlii factionom omendaverit, sicuti consti- 

contradicere vel resisforo pru'sninseniv tutum a aancta syiiodo 08 t> id ©st, 

et ejus justie et ralionahilihus im- B®culum rolinquat, arma doponat, in 

perns socumlum Dcum ot auctori- inonastcrium eat, ut poeniteat omnibus 

tatem eoclosiahtioarn ac jus civile ob- diebug vitie bu®. Verumtamen com- 

tomporare noluorit, aiiatheniatizetur.’* munioncm in cxitu vitip cum Duchar- 

Cf. 11 . 300. istia aocipiat. Episoopus vero, pros- 

® ilurcJiard o/ Worms, ‘ Decret.,* byter, vel diaconus, si hoc crimen 
XV. 22. perpetravent, degradetur.*’ 

" }iurc]iard of Worms, ‘ Dccret.,* Cf. Ivo, ‘D©creUim,‘ xii. 78. 
XV. 23, “ In libro regum logitur : Qui Gratian, ‘ Docretum,’ C. xxii. Q. 5. 
non obcpdient prinf’jpj, inorto momiur. c. 39 (Dalea). 

In conciho autern Agathcnsi prwcipi- * Ivo, ‘ Decretum,’ xvi. 16 : “ Pectus 
tur ul ani.tliojnaUzotur ” (cf, xv. 26), dementia* veetra? satTarium est public® 
‘ Decret.,' XU. 21. “ Si quis laiens jura- felicitalis, ut per lUHtantiam vestram, 
men* um violando propliniiat, quod regi quam velut vicanum praesidere juasit 
6 t domino euo jurat, et po><tmoiium in terns, ©vangehcis apostoiicisque prae- 
porveye ejus regnurn, et doioae trac- ccptis non dura superbia resisLatur, sed 
taverit, et in mortem ipsius aliquo per obediontiam quae sunt salutifera 
machmamento insidiaiur : qum sscri- compleantur." 
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is in the hands of an unbeliever.^ Cardinal Deusdedit, in his 
collection of canons, cites those passages from Romans xiii. 
and 1 Peter ii. which assert emphatically the principle of 
obedience to the secular power as deriving its authority 
from God ; * and Burchard, Ivo, and Deusdedit also cite a 
passage from a letter of Pope Innocent I., which defends 
the exercise of justice in criminal cases as being derived 
from the authority of God Himself.® Finally, the principle 
is laid down in the Decretals in a very important letter of 
Innocent III. to the Emperor Alexius of Constantinople — 
a letter to which we shall have to recur when we deal 
with the relations of the ecclesiastical and secular powers. 
Innocent III. here affirms clearly the doctrine that the 
authority of tlic king as well as of the ecclesiastic has been 
estabUshed by God Himself.* 

These passages will serve to bring out the principles of 
the canon law with respect to the nature of secular authority, 
and can hardly leave us in any doubt as to their character. 
But the matter is put beyond all question when we observe 
that in these canonical collections, just as in the writers of the 


^ Ivo of Chartres, * Decretum,’ v. 7 : 
“ Julianas oxstitit infidelis imporator, 
nonne exstitit apostate, iniquus idolo< 
latra ? Militea Christiam servienint 
imperatori infideli. Ubi venicbatur 
fld oausam Chn&ti non agnoscobant 
nisi ilium qui in coalo erat. Quando 
volobal ut idola colerent, ut thunficar* 
ent, praeponebant illi Deum. Quando 
uutem dicobat ; ‘ Produt ite aciom, ito 
contra illam geutein,' etatim obtem- 
porabant. Di.-slinguebant Doaiiiiuiii 
£Eternum a domino tcrapomii, et 
tamen subditi ornnt propter Dominum 
teternum etiam domino temporali.” 

Cf. Gratian, ‘ Dec.,’ C. xi. Q. iii. 98, 
and St Augustine, Enarratio m Ps. 124. 

* Deusdedit, ‘ CoUectio Canununa,’ 
iv, 33, 34. 

* Burchard, ‘Decrot.,’ vii. 44 ; “Qua*- 
eitum est etiam super his qui post 
baptismum administraverunt, et aut 
tormonta sola exercuorunt, aut otxam 


capitalo protulero eentontiam. De 
his nichil legimus a muionbus diffi- 
nitum. Meminorant enim a Deo potes- 
tates has fuisse conccssas, ©t propter 
vindictam noxjorum gladium fuisse 
permissum, et dei ministrum ess© datum 
in huiusmodi vindicem. Quomodo 
igitur reprehendorent fnctura (quod) 
auctoro Deo vjciercnt esse concoasum ? 
De his ergo ita ut hactenus servatum 
Obt, bic habemus, ne aut disciplinam 
©voi hire aut contra auctontatem 
Domini venire vidoamur.” 

Cf. Ivo, ‘Docretum,’ xi. 14, and 
DouKdcdit, ‘ Coll. Can.,’ iv. 42. 

* Decrotals, i. 33. 6. § 4 (Innocent 
III.). “Ad firmamentum igitur cceli, 
hoc est umverbalis ecclosuc, fecit Deus 
duo magna luminaria, id est, duas 
niagnas instituit dignitates, quee sunt 
pontihcahs auctontas, et regalia 
poteatas.” 
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ninth century, it is those definitions of Gelasius, whose import- 
ance we have endeavoured to set out in the previous volume, 
which furnish the complete statement of the theory, both of 
the nature of secular authority and also of its relation to 
the Church. Gelasius had carefully drawn out the con- 
ception of the two authorities which God had established in 
the world — the two authorities which had sometimes been 
united in pro- Christian times, but which in complete truth 
were united only in Christ Himself, who was both King 
and Priest. Por Christ Himself had divided them — allotting 
to the priest his particular authority, and to the king also 
his, — in such a fashion that while each needed the other, 
each was independent within his own sphere.^ 

Any careful examination of the canoni.st8 will bring out 
very clearly that it is this treatment of the subject by 
Gelasius which Uea beliind all their theory. In Ivo of 
Chartres’ ‘ Decretum,’ in Cardinal Dcusdedit’s ‘ Collectio 
Canonum,’ and in Gratian's ‘ Decretum,' the Gelasian pass- 
ages are cited, and, as we shall see when we come to 
discuss the theory of the relat.ions of Church and State, 
they furnish the normal expression of the principles of the 
canonists with regard to t, he.se. 

It is very clear, then, that the canon lawyers of those 
times held that the secular and civil jjower is a Divine 
institution and ropresent.s the Divine authority. Whatever 
may have been said and meant in the course of the great 
conflict between the Empire and the Church which might 
seem to indicate a disposition to doubt the Divine nature 
of the ci^dl authority, nothing of tlie kind has been 
admitted into the canon law or is suggested by the 
commentators. 

We may here notice a theory — the importanc.e of which, 
however, as far as the Middle Ages is concerned, has been 
greatly exaggerated, — the theory that the emperor was 
not, in the strict sense of the word, a mere layman, for 

* See voJ. I. pp. 190-J93. loctio Canonum,’ iv, 41, 97. Grattan, 

* Ivo of Cliarlros, ‘ T3ocretuni,* iv. * Decretum,’ D. xevi, 6, 

IBS, 190 ; V. 378. Deusdedit, ‘ Col- 



CHAP, vn.] THE NATUEE OF SECULAR AUTHORITY, 


149 


his unction was equivalent to some kind of consecration. 
EufinuS discusses the propriety of the bishops taking the 
oath of fidelity to the emperor, and argues that the fact 
that this was regularly done does not prove that it was 
right ; for he says the canons do not sanction all that was 
done by custom. He says, however, that it may be urged 
in defence of tliis that the emperor was not wholly a 
layman, since he had been consecrated by his unction.^ It 
must be noticed that Rufinus only says that this sug- 
gestion may be made : he does not say whether he agrees 
with it. It is perhaps worth while to notice that among the 
Decretals is a letter of Innocent III., in which he carefully 
sets out the distinction between the mode of anointing of 
the bishop and of the king : the bishop, he says, is anointed 
upon his head, while the prince is anointed on the arm. 
The purpose of Innocent seems to be to draw attention to 
the symbolical significance of these different modes of 
anointing, and his words certainly do not suggest that he 
recognised that the anointing of the prince was of such a 
nature as to render him an eccle.siastic.® Whatever may 
have been said by other writers, thcsre is no evidence 
that the (tanon lawyers, to the lime of the Decretals, recog- 


^ Kufinus, ‘ Surninu Decrot.,’ C. xxii. 
Q. 6. (?. 22 ‘ " Si opponatur do jura- 
monto fidclitatis, ipiod liodie epiRcoi>i 
fuoinnt imperaton, rospondoatur non 
omnm quo coiisuotudo lifibet <;anonus 
j 30 rmiltur. Vel dicatiii itn]ioralor(*in 
non omnino laicum crrc, qiiein ]>or 
sacrain nnctionem coTiRtat uonst'uiatviui 
esse.” 

^ DecretalM, I. 15, 1. § 5 : “ (.iiide in 
veten testamonto non soliim nngobatnr 
gacerdos, scd etiain rex ct Prophota, 
sicut in libro Regum Dominug pree- 
cipit Holiic. . . . S(3d ubi Jobus Naz- 
arenus quem unxit Deup Syaritii 
eancto, sicut in actibug apostoloruin 
logitur, unctus eat oleo pietaiis praj 
consortibuB suia, qui soeundum apos- 
tolum est caput ecclesias, quae e&t 
corpus ipsius, principle unctio a capite 


(Bcilicet) ad brachium est translata, 
ut prmcops oxtunc non ungatur in 
oapite, scd in bracJno, mvc in liumoro, 
vcl in ftrmo, m qmbus principatufl 
ronjimo defiignatur juxta illud, quod 
Icgitur — ‘ Furtiis oat pnncipatuB BUper 
Immeruin cjvia,' oic. Ad quod ctiam 
Bigmficandum Saiuuol fecit poni armum 
jmt<i Saul, cui dodcral- locum in capite 
unto eoB, qui fuerunt invitati. In 
capita vero pontificis sacramentalis est 
dclibutio conaorvata, quia personam 
capitis in poutilieah ropriRBOntat. 

Kefort iiutem inter pontififis ct prin- 
ciple unctionem, quia caput pontificis 
chnsmate coneecratur, brachium vero 
pnneipis oJoo dolimtur, ut oston* 
datur quanta Bit differentia inter 
auctoritatem pontificis et principia 
potestatem.*’ 
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oised as important the conception of a quasi-ecclesiastical 
character in the secular ruler. 

The theory of the canon lawyers of this time is, then, 
perfectly clear and unequivocal, that the secular and civil 
power has a sacred charactei, and represents the Divine 
authority. This docs not, however, mean that any manner 
of exercising this power has the Divine sanction or can claim 
the Divine authority. 

The canonists very clearly describe the nature of those 
functions of the State which give it this sacred character, 
namely, that it is its purpose or function to restrain and 
punish evil and to set forward justice. Bm-chard, Deusdedit, 
Ivo, and a Palea to Gratian all cite, in part or whole, that 
group of passages from St Isidore’s ‘ Sentences ’ which describe 
the proper purpose of secul.ar authority as being to restrain 
evil, and the proper character of the hing as bein^ that of one 
who does right, wliile they also lay it down that it is just 
that the prince should conform to tlie laws of his kingdom.^ 
Kuflnus draws out at some length the important principle 
that an evil power — that is, the abuse of power — has no 
sanction or authority from God. He is discussing the 
meaning of some words of St Augusfine s, in which ho lays 
it down tha.t all authority is from God, and represents either 
His sanction or His permission.'-' Rufmus's comment upon the 
passage is IrO this etlect. An evil authority or power is said 
to be permitted by God, and is therefore said to proceed from 
Him ; but the fact that God permits sin does not mean that 
it proceeds fi-om Him ; an evil authority can only be said to 
be from God in this sense, that God is the source of all 
authority, but not in the sense that He approves of its abuse. 
Rufinus draws this principle out in positive form when, in 
the same passage, he goes on to lay down the two character- 
istics of a good secular authority, without which no authority 

^ Buroharti, ‘ Dccretimi,' xv. 38-43; Cf. vol. i pp. 172, 173. 

xvi. 25 - 29. Dcii.««dcdit, ' Collectio * Gratian, ‘ Dec.,' C. xxii. Q. i. c. 4 : 

Canonum,' iv. 108, Ivo, ‘ Doemtum,* *’ Non omm est potestas, niei a Deo, Bive 
xv\. 39-45. Gratian, ‘ Decretuin,’ D. jubento sive sinento ” (St Augustine, 
ix. 2. 'Contra Fauptum,’ xxii. 16 ») 
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can be held approved ; these are, legitimate institution and 
the supremacy of justice. It is true that his explanation of 
these two principles is highly technical, and largely concerned 
with the question of clerical exemptions, but it includes the 
principle of just and equitable action by the public authority, 
that is, action governed by the principle of the proper adjust- 
ment of punishment to fault, and of the elimination of all 
merely private interest in the action of the magistrate.^ 

The canonists, then, while maintaining the divine nature 
of secular authority, and while condemning revolt against 
this as a revolt against God, seem clearly to maintain the 
principles of the Fatheis like St Ambrose and St Isidore, and 
of the ninth century writers, that the legitimacy of secular 
authority depends upon its being conformed to the law of 
justice. 

We have already considered the relation of positive law 

' Bufinus, Summa Docret.,' C. preponatur. JuBtitie vero modotatio 
xxui. Q. i. c. 4 : “ Potostas autem quinquo articulis clotorminatur i serun* 

mala a Deo esso amitur ct idco duin porsonam, secundum causam, 
a Deo ease dicitur ; non tamon quia Hocundurn rnodum, secundum louum, 
Deus emit peccatum, ct ipsum a Deo Rooundum tempua. Secundum per- 
erit. A siiiente erum Deo mala potostas sonam aliqnid licet et non licot scculari 
eo esse intoliigitur, quia, cum Dous potostnti : ut in personam laicam, si 
ipsius rei sit auctor, abusionia ojus non poccavcrit, manum mittero liceat, in 
est approbator : quod de peccato sentiri cloricum autem non bceat, Secundum 
non debet. Et quoiiiam hie de seculari causam, moderatur justitia, ut videlicet 
potestate specialiter sermo habetur, nogotia secularia, non spirituahu, a 
sciendum quod duo sunt, quibus tarn- terrena potostato oxamiriontur. Se- 
quam duabus columnis potestas bona cundum monsuram vcl modurn : cum 
nititur et sine quibus nulla potestos quilibct culpa congnia sibi et conveni- 
approbatur : logitima scil. instiUitio onti pena mulctatur, ut nequo pri- 
et ju.ytitie moderatio. Et quidein vatum odium adniat pen© Hulljoienti, 
institutio legitima circa tria vorsatur, iieque privatus amor subtrahat delate 
videlicet circa instituontom, insti- aeveritati. Secundum locum deter- 
tutum, ©t eos, super quos insti- ininatur ju.stitia, si ubi convenit 
tuitur. Circa iiistituentem, ut qui judicium exorcotur ot locia vonera- 
instituit publicum instituendi habeat bilibus honor deferatur : ut in occlesia 
auctontatem, ut imperator et pre* alupiis reus non punmtur noquo lugi- 
fectua et his similis ; circa insti- tivus indc extractua ad ponam eor- 
tutum : ut persona eit idonea, que poralcm tradatur. Secundum tonipus ; 
Bcculnris potestuti.s cuigulo est decor- ut Rucria et sollempnibus diebuy rov- 
anda, puta non rcgulans cloricus sed ©rentia exJubeatur, quatin’M ct his 
strenuutj laicus ; circa eos, super quos parcutur, quibus pro suis culpis sup- 
constituitur : ut potostas scculans lai- plicia debeiitur." 
ois donainettu* non clericorura militi© 
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to natural law, and it will be evident that this is closely 
related to the question we are now considering, for, as we 
have seen, natural law is to the canonists that body of 
principles which must govern the actions and relations of 
men in all the circumstances of life, and against which no 
human Jaw or custom can prevail. 
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CHAPTER Vlll. 

CIVIL LAW AND CUSTOM. 

We have now considered the character of that “ Natural 
Law ” which is the norm by whicJi all law is to be 
measured and judged, and have also considered the relation 
of the actual institutions of society to these normative 
principles. We have seen that to the Canonists, as to the 
later Stoics and the Fathers, there is a profound differenee 
between the ideal character of society and its actually existing 
institutions ; the ideal eontinues to be valid, but human nature 
being what it actually is, the vicious impulses of man having 
that power which they actually have, human life would be 
impossible without the existence of institutions and regula- 
tions which, while they are far from belonging to the ideal 
in themselves, are yet necessary if men are to lead an orderly 
life, and to make any progress towards the ideal. 

We can now, therefore, consider the nature of law under 
the terms of the positive law of any one state. We have 
already discussed, in our second chapter, the general prin- 
ciples of the theory of law, as set out by Gratian, and 
especially that fundamental division of law into Divine or 
natural on the one side and customary on the other.^ It is 
true that under customary law more is included than the Civil 
law of any one state, for under this term falls the whole of 
that system which is called the jun gentium, the law which is 
composed of those conventional customs which are considered 
to be common to all mankind, — but we need say no more 
about this now. Civil law is that body of rules or laws 


^ See p. 98, Ac. 



164 POUnCAL THEORY OF THE CANON LAW. n. 

which belong to any one state : Gratian takes over from St 
Isidore the definition of the Civil law as that which any 
people or state makes for itself, for some human or divine 
reason,* but this Civil law is, according to the classification 
which Gratian has elaborated on the basis of St Isidore’s 
phrases, in the beginning simply custom. This is a concep- 
tion of great importance, and though we have already dealt 
with the statement of this by Gratian, we must consider the 
matter again in connection with other passages in Gratian 
and in the works of other Canonists. 

Burchard inchuh's in his collection a phrase of St Augustine, 
in which it is said that in those matters as to which the Holy 
Scriptures have not laid down any definite rule, the customs 
of the people of God, or the ivsiiiuia of former generations, 
are to be taken as law, and that this law is to be enforced like 
the Divine law.^ This phrase is repeated by Ivo, both in the 
‘ Decretum ’ and the ‘ Panormia,’ and by Gratian. In a later 
chapter we shall have to consider the significance of this in 
relation to the theory of the Canon law : in the meanwhile, 
we are interested in it as indicating very clearly the import- 
ance of custom in relation to law. Again, Ivo in the 
‘Decretum’ quotes from the Institutes of Justinian the phrase 
which describes that form of Jvs which is established by the 
long-continued custom of those who are concerned.® We 
have already quoted and discus.scd the very important passages 
in which Gratian draws out the princijilo that all law is, 
properly speaking, custom.* Gratian looks upon Civil law 

^ Gratian, * Docrclum,’ D. i. 8 : “Jus non s^ripto jua venit quod usus prob- 
civile est, quod qui.qque populus vol avit. Nam diuturni mores consensu 
civitas sibi proprium, divina humana- utentium npprobati legem imitantur.” 
que causa constituit.” — (Inst , I. 2.) Tina passage is also 

* Burchard, ‘Decretum,’ iii. 126: quoted by Gratian, ‘ Decretum,’ D. xii. 
“ In his onim rebus de quibtis nihil certe 6. but with tho important insertion 
Btatuit Senptura divma, mos populi after “ diulurm mores” of the words 
Dei, vel instiiutR mnjonim pro lego “ iiiai legi hunt advorsi.” (I owe the 
tenenda sunt, cl sicut prff'variratores observation of this insertion to Pro- 
logum divinarum, ila contemptores fet-sor Brio, ‘ Die Lehro vom Gewohn- 
consuetudinum ecclesiastinarum coer- hoilsrccht,’ Erster Theil, p. 79, iiot« 
oendi sunt.” Cf. Ivo, Deo iv. 68, Pan. 9.) 

ii. 158 4nd Gratian, Deo. D xi. 7. • See pp. 98 and 100, 

* Ivo, ‘Decretum,’ iv. 194. “Ex 
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as being in its origin nothing but the general expression of 
the custom of any society. We must now consider to what 
extent this conception is modified where there is in any 
society a person or body of persons who have legislative 
authority. 

In another passage of the ‘ Decretum ’ Gratian lays down 
the principle that a Lex, which he has before defined as a 
written constitution, is instituted when it is promulgated, 
but is confirmed by the custom of those who are con- 
cerned, just as it is abrogated by their disuse ; and he cites 
as an illustration of this principle the fact that a rule 
of fasting imposed as it was thought by Pope Telcsphorus, 
and by Gregory the Groat, on the clergy, was never 
accepted by custom, and therefore never became law. He 
admits that it would be possible in this particular case to 
argue that these injunctions were rather of the nature of 
counsels than of commands, but ho seems clearly to adhere 
to the xirinciple that a law is not really established unless it 
is ratified by custom. ^ W'e shall recur to this passage when 
we deal with the theory of Canon Law : in the meanwhile, 
it is important to notice it as indicating that Gratian does 
quite clearly hold that even when there is in a community 
some person who has legislative authority, his legislation 
must be confirmed, and may be rendered void by custom, 
Gratian is here dealing with a questicm about which there 
was much discussion among the Civilians : they all main- 
tained that custom originally had the force of law ; while 


' Gratian, ‘ Decretum,’ D. iv. after 
c. 3 : Gratianus, “ Leges iiihtituunlur 
cum promulgantiir, liimantur cum 
moribus utentium approbaiitur. Sicut 
erum moribus utentium in contrarium 
nonnulla) leges liodio abrogalai sunt, 
ita moribus utentium ipaic loges con- 
firraantur. Unde illud Tbolcsphori 
Papie (quo docrevit, ut clenci general- 
iter a quinquagcsirna a carrubus et 
deliciia jejunont), quia monbtia uteu- 
tium approbatum non est, alitor agon- 
tes transgrcssiome roos non arguit.” — 
Cf. c. 4, the letter of Thelosphorus ; c. 6, 


part of a spuriouK letter of Gregory the 
Groat, . . . Part IV , Gratianus. “Hoc 
ott-i logibus coiiHtituta sunt, tamen 
(juia cornmuni iibu approbata non sunt, 
so non obnervantep transgressionis reos 
non arguunt; alioquin his non obedi- 
elites propno pnvarontur honore, cum 
itlis qui sacrip nesriunt obedire canoni- 
bus, ponitus ofhc'io jubeantur carer© 
Buscopto ; nisi forto quis dicat hec non 
decciTiendo o&se statuta, sod exhortando 
coiLscripta. Decretum vero nocesbita> 
tem facii, exhortatio autem liberam 
voluntatem excitat.” 
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Bome of them also held, as Gratian does, that no law, by 
whomsoever promulgated, has any real validity unless it is 
accepted by the custom of those concerned.^ 

We must, however, compare with this passage certain others 
in which Gratian’s position might seem to be different. In 
one place he quotes a passage from Isidore which says that 
custom must yield to authority, a.nd that lex and ratio 
are superior to bad custom, and he seems clearly to make 
this principle his own : in another part of the same Distinction 
he quotes that important passage in the Code which, while 
recognising the great authority of custom, denies that it can 
prevail against ratio or lex, and then adds himself that 
custom is to be faithfully observed, where it is not contrary 
to the sacred canons or human laws [leges ) We have 
already noticed the word.s which he inserts in the passage 
of the Institutes which describes the system of law which 
arises from custom, “ 

Those views may seem rather difficult t.o reconcile witli each 
other, but as a matter of fact they are not ab.solutely irrecon- 
cilable, for Gratian may have held lhat while a law was not 
really valid urdess those concerned did by their custom accept 
it, once they had thus accepted it custom alone could not 
abrogate it. Tliis doctrine was maintained, as we have seen, 
by some of tfu^ Civilians,'' On the whole, it would seem that, 
Gratian wavered bet ween different views. When we turn t o 
the commentators on Grat.ian, we tind that they follow him 
in the general theory of t lie nature of law as custom, hut that 
in some respects their theory may bo different. Ituliims 
repeats Gratian's general primujile that all jio.sitive law is 
really cu.stoni, whether it is wu'itten or unwritten.'’ 13ut he is 


* Se>c ])p. Gir 

* Oratiaii, ‘ Docretuin,’ D. xj„ Part 
I. : GratiaiiuB. *’ Qtiod vero legibus 
consXiotudo cerlat, Ysidorus tost-atur 
in Sinonimis, hb. ii. JO, ‘ Umis auc- 
toritati cedat ; pravnm nsum lex et 
ratio vincat,’ . c. 4. Item Imper, 
Constantin. A. ad ProcuJum, “ qu« 
sit longa oonHuetudo ” (Cod., vni. 52, 
(63), 2) : “ Consuetudims usnsque lon- 


^evi non viIih uuitoiituh b&t - verum 
non usque adeo sui vahtura inomonto, 
ut aut rationem vincat aut locom scrip- 
tam.” — Part II., Gratiamis. “ Cum vero 
noo sacris canonibus nec liumaru.s logi- 
bus consuetudo obviare monetratur, in- 
concussa servanda est.** 

* See p. 3, note 3. 

* See pp. 62. 63. 

* Rufinus, ‘ Summa Deci'et.,’ D. i* 
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clear that under the actually existing condition of his time, 
the authority of custom in abrogating laws was greatly 
limited. When Gratian, in a passage we have just quoted,^ 
lays down the broad principle that laws are abrogated by 
custom, Eutinua is careful to point out that custom only 
abrogates Canon laws with the consent of the Pope, just as 
custom only abrogates Civil laws with the consent of the 
Emperor, for the Eoman people have transferred all their 
authority to him, and can therefore neither make nor unmake 
laws without his consent.* Eufinus represents the same 
position as that of one school of Civilians.* Stephen of 
Tournai follows Gratian in placing both the ju8 gentium 
and the jus civile under the category of mores.* His treat- 
ment of the relation of custom to existing written law is 
interesting but a Uttle ambiguous. He lays down dog- 
matically the principle that if a people, which has the power 
of making laws, deliberately and knowingly follows a usage 
which is contrary to a written law, this usage abrogates the 
law ; ° this principle is also, we have seen, maintained by some 
of the Civilians.* Stephen leaves the question whether the 


(Diet. Grat. ad c. 1) : ‘ Mores autem 
isti parUin aunt vedacti in soriptis ot 
vocaiitur jus conbUtutionuiii ; pnrtim 
abaqtie eciipto utentiura placito rosor- 
vantur, et dieiiur siraplicitor consue- 
tudo.” 

^ See p. 155, note 1 . 

* liufinus, ‘ Surnma Decret./ D. iv., 
“‘Officium vero’ : . . . Ubi demonstriit 
quorundam decretorum exempio non* 
nullas otiam leges ecelesiasticas oseo 
hodio ttbrogtttus per inoies utiquo uten- 
tium in coiitraniim. Kt. lioc coiHensu 
oxaudias siimmi pontificis ; sient enim 
hodio Bino auctontate vel consensu 
iniperatoris legt s non pos.svmt bLatui, 
aic etiam neo infirman quia populus 
Romanus ei et in cum oinne suum ira- 
penum ot potestatem concessit : itn 
absque conscicntia ot assensu Bummi 
patriarcho eanonoa sicut non potuoi- 
unt fieri, ita nec irritan.” 

* See pp. 60-63. 


* Stephen of Tournai, ‘ Summa De- 
cret D. i. Diet Grat.; “‘ot moribus,* 
senptis vcl non Rcriptis, in quo in- 
tolhgas et jus gentium et civile.” 

* Stephen ot Tournai, ‘ Surnma De- 
cret.,’ D. 1 . 5 : “ Oonsuetudo,’ i.e. jus 
consuctudmarium, ‘ iico differt,’ i.e, 
non interest, an senptu sit consuetudo, 
cum tumou ratione mtatur, an non, si 
tamen non sit jun script© contraria. 
Sod ©t SI jun acripto contraria sit, et 
populus qui habout potestatem con- 
doiidi legoi^, Hoiotis logorn contranam 
esse, contra earn conauotudine utatur, 
consuetudo etiam prseponitur logi 
scripta*. Nihil enim mtoroat, an auf- 
fragio populus voluntatem suam de- 
claret, an rebus ip&is. Tanto enim 
consensu omnium per desuetudinom 
leges abrogatur. Socua est si nesci- 
orim(nt) legem m coutrarium dictare.” 

* See pp. 60-63, 
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people in his time did or did not possess this power uncertain. 
It is interesting to observe in the Canonists the traces of these 
views of the Civilians, — Gratian holding the principle that 
legislation, by whomsoever promulgated, has no authority 
unless it is ratified by the usage of the society ; Stephen 
holding that any society which retains in its own hands 
the power of making laws, does by its usage abrogate any 
law, if it acts deliberately and consciously ; Eufmus main- 
taining that, at least in the case of the Eoman people, the 
authority of custom has really ceased except so far as it is 
sanctioned by the Emperor. 

When we now turn to the Decretals, we find the doctrine 
that Custom overrides all law excejit that of Nature and 
Eeason ; only this Custom must, be sanctioned by a sufficient 
prescription. Gregory IX. lays down this doctrine in words 
drawn from the famous passage in the Code, but with such 
additions as completely to transform its sense. While 
Constantine had recognised the great authority of long 
custom, but had also maintained that it could not prevail 
against reason or law,, Gregory IX. held that it could not 
prevail against po.sitivc law, tuile.ss it was reasonable, and 
founded upon a legal prescription — that is, a definite, legally 
recognised period of time.^ For the discussion of the import- 
ant question of the appearance of this conception of a definite 
period of time as constituting a legally v.alid custom, we must 
refer to the very careful treatment of the matter by Professor 
Siegfried Brio, in his work on the doctrine of the Law of 
Custom. To this wo would also refer the reader for a full 
discussion of the signilicaiice of ratio : wo are, indeed, under 
great obligations to this work in relation to the whole subject 
of Custom.^ 


' ‘ Decretals,’ i. 4. 11 (Gregory IX.) : 
** Sicut etmrn loiigtpvto consueludinis 
non sit vilis auctontas, non tanien oat 
adeo valiturus, ut vol juri positive 
debeat pncjudicium gonoraro, nisi 
fuerit rationabllis et legitimo sit pra>' 
ecripta.” 

Cf. Cod., viii. 62 (63): “ C-oiisue- 


tudinia ususque longgpvi non vilis 
nuctoritaa ent, vorum non usque adeo 
8ui vahtura momonto. ut aut rationcm 
vincat nut logem.” 

2 Prof. Siegfried Brie, ‘ Die Lehre 
vom Gowohniicitsrccht/ Erster Theil, 
esp. pp. 67-78 and 83-92. 
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It is indeed true that in some earlier Decretals the matter 
is treated in the terms of the rescript of Constantine in the 
Code ; ‘ but it would seem to be clear that Gregory IX. 
deliberately decided the matter in the other sense, and that 
thus, whatever may be the ambiguities in the position of 
Gratian and other earlier Canonists, the final judgment of 
the Canon Law, so far as we are here dealing with it, is 
in favour of the continuing supremacy of Custom over aU 
positive law. The text of the Canon Law is not here dealing 
with the authority of Civil Law, but the impression which is 
left upon us is that the Canon Law is on the same side 
as those Civilians who maintained that all positive law is 
ultimately founded upon, and continues to be valid in virtue 
of, the custom of the people. 

^ Ci. iino, op, cU,, pp. 80 , 81 i 
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CHAPTER IX. 

THE THEORY OF THE CANON LAW. 

We can now turn to tho consideration of the nature and 
character of canon law. We could not approach this until 
we had endeavoured to get at the conception of law in 
its most general sense, for it has, in the judgment of the 
mediaeval canonists, in large measure the same nature as 
other laws, and therefore, till we had endeavoured to fix the 
general princii)les of all legal systems, we could not with 
any hope of success attempt to apprehend the distinctive 
features of the canon law. We must approach the subject 
without assuming that the nature of canon law was quite 
clearly and completely understood or delined by any writer in 
this period. We must be specially on our guard against the 
danger of reading back into the twelfth and early thirteenth 
centuries the possibly more complete analyses and the precise 
definitions of later times. It is possible that by the middle of 
the thirteenth century the theory of the subject was complete, 
but if we are to consider the matter seriously we shall do well 
to keep an open mind, even upon that question. Nothing, 
indeed, has been, from a strictly historical point of view, 
more mischievous than the notion that the Middle Ages had 
a clear-cut and precise notion of the nature and authority 
of canon law. What we may take as fairly certain is that 
until Gralian men had hardly realised the complexity of 
these questions, and that his treatment of the subject does 
present us with the first reasoned attempt to analyse the 
essential character of canon law : this does not, however, 



CHAP. IX.] the theory or the canon law. 


161 


necessarily mean that the theory even of Gratian is com- 
plete. 

The canonical collections which preceded Gratian’s have, as 
we have already seen, the character of compilations small or 
large rather than of critical treatises, and there is no use, 
therefore, looking to them for any expUcit discussion of the 
nature of canon law ; this does not of course mean that the 
Church had no working conception of what it was, but it 
does mean that it had no fully formed and defined theory of 
its nature. At the same time the collections both of Burchard 
and of Ivo include passages from various ecclesiastical writers 
which may be taken as indicating the currency of some general 
conceptions both of the nature and of the sources of the 
canon law, and these and similar passages provide the foun- 
dation upon which Gratian constructed his own more definite 
theory. 

Some passages from the writings of St Augustine, St Basil, 
and Pope Loo IV. are especially noteworthy in this connec- 
tion. In the last chapter we have referred to the passage 
cited by Burchard and others to t he elTect that in those things 
with respect to which the Scriptures lay down no definite 
rules, the custom of the people of God and the institutions of 
the “ majores ” are to be taken as law, and are to be obeyed.^ 
Here is an important statement of tlio place and nature of 
ecclesiastical law, as distinguished from the law of the Scrip- 
tures ; the reference to the “ mos pojiuli Dei ” is especially 
interesting and significant, as indicating an important point 
of similarity between the conceptions of canon law and 
secular law. 

Ivo places immediately after this a passage derived ulti- 
mately from St Basil, which represents a very similar prin- 
ciple. Some Church institutions, he says, we have received 
from the Scriptures and from the apostolic tradition ; some 

^ Burchard, ‘ Dccretum,’ in. 120 ; tores ocriesiasticarum coorcendi sunt.” 
“In his enim rebus de quibus mhil This ia again cited in Ivo, "Deoretum,’ 

certe statuit Scripture divina, mos iv. 68 ; Ivo, ‘ Pan.,’ iv. 168, and in 
populi Doi, vel instituta majorum pro Uratian’s ‘ Decrotum,’ D. xii. 7. Of. 
lege tonenda sunt, et sieut prscN’anea- St Auguatine, Ep. 3-6. 1, 2. 
tores legum divinarum, ita contempt 

VOL. II. L 
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have been approved by custom, and these deserve a similar 
respect.^ 

Another passage from St Augustine is cited by Ivo in the 
‘ Decretum,’ which contains a very interesting enumeration 
and classification of the authorities in the law of the Church. 
The authority of Scripture is superior to that of all the letters 
of bishops, and no question can be raised as to the truth or 
correctness of that which is contained in it. The letters of 
bishops can be coirected by wise men or other bishops, while 
the judgments of councils may be corrected by those of later 
councils. The authority of provincial councils can be over- 
ruled by that of the universal coimcils of the Christian world, 
and that of universal councils by later ones when the Church 
may have received new' light.” 

In the absence of any comment on these passages, we cannot 
say with confidence how far Burchard or Ivo may have de- 
rived from them a theory of canon law, and of the relation 
of its various sources to each other. But we can for ourselves 
recognise at least four elements in the sources of canon law as 
indicated in these passages — first, the Holy Scriptures ; second. 


' Ivo, ‘Decrotum,’ iv. 09 . “EreWi- 
aatioarum lUHtitiiiiunuiti quaKclatii 
Senpturis, quasdnm vero apoatohoa 
traditioiio per succeBsioncs in mys- 
torio, Iruditas recopimua . quirduin 
vero conaiiotudine loborattx u|>piobuvjt 
UBUS.” 

Quoted also in Gratmn, ‘ Decro- 
tum,’ D. 3 C 1 , 5 

* Ivo, ‘ Decretum,’ iv. 227 : “ Quit? 
nesciat sanctam ncriptuiain eaiioni- 
oani tam vetori.s quam Novi Testa- 
mcnti cortis nuis terniinis contincrj, 
©amquo omuibua postenonbus episco- 
poruiTi iittens ita prypom, ut de 
ilia omniiio diibitari et disceplari non 
poseit, utrurn voruni vel utrum rectum 
ait quidquid in ea smptura conatitont 
ease ? Episcopurum autoin litteras, 
quje post coidirmaluni vol 

BcriptB? KUJit vel scribiiutur, et per sor- 
mononi forte sapientiorem cujuslibct 
in ea ro peritions, et per ahorum epis* 


coporum praviorem auctontntem doc* 
tiorcinqne prudejitiam, ct per concilia 
hcoro rcprchondi, si quid in cis forte a 
veritat.e doviatuin Gal.” 

ivo, ‘ Dcoictmxi,’ IV. I.'IS • “ Concilia 
poatcnoia jiiioTibu.^ apud posteros 
praipununtur, cl universum parti- 
bus aompvr optin:iQ jure prajponi- 
tiir. Jpsa conrjilia qua? j)t>r aingulas 
repiones vel proMiicins fiunt, plena- 
riorum ooncihonim uuctontati, quai 
limit ex uiuverso orbe Clmstiuno, Bin© 
ullifi unihiipihus codunt ; ipsaque plen- 
ana sa’fx? pnora a jir>sttTi/iu.4 ernond- 
aidur, cum aliquo cxperiinonto rerum 
aporitur quod clausum erat, et oognos- 
citur quod iatcbul, sine ullo typo ?aci'i- 
iegai BUperbiif ” The lust sentence la 
also contained m Deusdedit, ‘ Coliectio 
C’aiionura,’ i. 2110. 

Cf. iSt Aug., ‘ Do Daptjsmo Contra 
Donati.stos,’ n. U. 
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the decrees of councils ; third, the writings of certain bishops j 
and fourth, the custom of the Church. 

In another passage quoted by Ivo in the ‘ Decretum ’ and 
the ‘ Panormia,’ we have a statement of the actual sources of 
the canon law as recognised by Pope Leo IV. in the ninth 
century. In this letter Pope Leo lays it down that alongside 
of the canons of certain councils, the courts of the Church 
must recognise as authoritative the decretal letters of Popes 
Sylvester, Siricius, Innocent, Zosimus, Ccelestine, Loo, Gelasius, 
HUary, Simmachus, Simplicius, Hormisdas, and Gregory the 
Second ; and that if it should chance that in some case ques- 
tions should arise which could not be settled by reference to 
these, then recourse should be had to the sayings of Jerome, 
Augustine, Isidore, and other holy doctors, or to the Apostohc 
See of Eome.i 

This is from the point of view of historical criticism an 
important passage ; for our present purpose it has not the same 
significance, for, as we shall presently see, Gratian enumerates 
many other sources of canon law, and it cannot be doubted 
that Burchard and Ivo also recognised many others; but the 
passage indicates clearly t.he importance oi the position of the 
decretal letters of the Popes in the canon law. This point is 
of so much importance that we must dwell upon it a httle 
further. 

Burchard has not, so far as we have observed, any direct 
references to this, but- he reproduces an important canon 
which lays down the principle that the authority of sum- 

' Ivo/ Panormia,’ 11 . 1 18 ; “Delibol- Gregorii lunioriH. Isti omnino sunt 
lis ©t commentariis aliorum, non con- per qnoa judiofint opiscopi, per quos 
venit aliquos judicuro ot sanctorum epistoju similiter et olenci judicantur. 
conciliorurn canones roiinquero, vel clc- Nam ei talc ernorsent vel contingent 
cretalium regulas, quas halientur apud inuaitatum negotium, quod minime 
nos simul cum canonibus, quibus in poasit per latos finiri, tunc illorum 
omnibus ecclesiasticis utuntur judiciis, quorum menunistis, dicta Hieronymi, 
id est, apostolorum.Nicaenoruin, Ancyn- Auguetini, Isidons, vol cteterorum simi- 
tanorum, Neoc»sarenaium, Gangron- liter sanctorum doctorum similium, si 
Slum, Sardicensium, Carthagi’nensium, reperta fueniit, inagnanimiter sunt re* 
et cum illis regulae prausulum Roman- tmenda vel prornulganda, vel ad apos- 
orum, Sylvestri, Ciricii, Innocentii, tolicam sodcin referatur do taJibus.” 

Zozimi, Coelestini, Leonis, Gela«u, Hil- Cf. Ivo, ‘Dec.,’ iv. 72, and Gratian, 
am, Siinmachi, Simplicn, Ormisdae, et ‘Dec.,’ D. xx. 1. 
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moning synods belongs to the Apostolic See, and that no 
council can be recognised as general which has been called 
without this authority. ^ Ivo includes the same canon in the 
‘ Panormia,’ and there is a similar one in his ‘ Decretum ’ and 
in Gratian.^ Ivo, both in the ‘ Decretum ’ and in the ‘ Panor- 
mia,’ and Gratian cite a canon saying that all commands of 
the Apostolic See are to be received as though they wore 
confirmed by St Peter.^ He also (in the ‘ Decretum ’) cites a 
letter of Pope Nicholas I., wliich has reference primarily to 
the psuedo-Jsidorian collection. It had been apparently 
suggested that these were not to be received as having 
canonical authority, because they were not contained “ in 
codice canonum.” Nicholas urges that this objection has no 
weight, that there is no difference between the authority of 
those decretals and decretal letters which had been hiiherto 
included in the “ codices canonum ’’ and others.'* Ivo also in- 
cludes in the ‘ Decretum ’ a letter of Pope Alexander II. which 
assorts very emphatically that the deereta of the Roman See 
are to be accepted and reverenced by all sons of the Church, 
even as are the canones.^ 

It was the great work of Gratian to take in hand seriously 
the task not merely of codifying the immense mass of material 


* Burohard, ‘Docrot.,’ i. 42 t “Synoil- 
orum V'cro conifrc^nncJorum, niictoritus 
ftpoetolioa* ftedi jinvata commiHsa cat 
poU'stato. Nee iillain synudiiin goner- 
alem ratain ea.so legiinu.^, qua* ojus non 
fuerit aijctoritatp congregnta vci fiilta. 
Heec cttiioniea toslatur tuu-tontos, ha'r. 
hiatoria occleauvyliua roborat, litre aancti 
Patres conformant.” 

* Ivo, ‘ Pan.,’ IV. 14 ; ‘Dec.,’ iv. 240 ; 
Grat., ‘ Doc.,’ D. xvii. 1. 

^ Ivo, ‘Docrclum,’ iv. 238: "Sic 
omnea apostolioto aodis sanctiones ac- 
cipiondfp aniit, tanquam ipsius divmi 
Petri voce firmatae Bint.” 

Cf. ‘I’aii,’ 11 . 301. (This roads 

“ prircepti ” instead of “ Petri.”) Cf. 
also Grat., ‘ Dec.,’ D. xix. 2, -which has 
“ Petri.” 

* Ivo, ‘ Decretum,’ v. 33 ; ” His ita 
divina favento gratia prirlibaiiB, osteu- 


diinus nullnm diflerontiam ease inter 
jJIa (IciTota, qaii‘ in cociice canonum 
habentur Hodia Apostolica* prspsulum, 
ct oa qufp pra* multitudine vix per 
fcingula vi*hinuiiiiTn corpora ropori- 
untur : cum oimiia, omnium qui de* 
oossorum Kuorum docrotalia conatituta, 
atquo docrotales cpinlolas, quas beatia- 
isimi Pepte diversis temponbus ah urbo 
Jloinao dodorunt, vonerabiliter fore 
(luticipiondas, ot custodiondas, eximios 
J’rtcsulos scilicet et Loonem Gelasium 
mandasse probaviraus,” 

Cf. Gratian, ‘ Dec.,’ D. xix. 1. 

^ Ivo, ‘ Decretum,’ v. 31 : “Ignorant 
uai^eri quod Jiujus sanclae sedis deereta, 
ila pia forle a fihi.s matris Ecclesiae ac- 
cipienda eint ot venoranda, ut tanquam 
regulsc canonum ab eisdem absque ullo 
scrupulo admittaoitur.” 
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which had accumulated, but what was even more important, 
of analysing these materials, and of seriously facing the ques- 
tion of their relation to each other. But more than this, 
Gratian also for the first time among canonists set out to form 
some general philosophical conceptions of the ultimate nature 
of all law, and to apply these philosophical principles to the 
elucidation of some of the most, difficult questions with regard 
to the whole body of the law of the Christian Church. 

In order to deal accurately with Gratian’ s treatment of 
Church law, we must begin by observing once again his 
general principles on the nature of law, though we have 
already considered these iu previous chapters. He begins by 
dividing all law into natural and human. Natmal law he 
identifies with the divine law, and says that it is represented 
first by the great principle that a man should do to others as 
he would wish that they should do to him. Human law is 
essentially custom : this has been in part reduced to writing, 
while part of it continues unwritten.^ 

We have to consider how far those general principles apply 
to the canon law as well as to civil law. We might imagine 
that canon law belongs entirely to the category of divine 
natural law, but when we come to look at Gratian’ s treat- 
ment of the siibject more closely we find that this cannot be 
what he meant. We must refer the reader to our discussion 
of the exact relation of the “law and the Gospel” to the 
natural law. The natural law is said to be contained in the 
“ law and the Gospel,’’ but not everything that is contained in 
the “ law and the Gospel ” belongs to the natural law. There 
are regulations of the “ law ” which are not permanent or 
unalterable, wliich are not really part of the natural law.^ 
Gratian does not, as far as we have seen, explicitly apply 
this to canon law, but we think that it is quite clear that he 
implies such an application, and that while the canon law 
may contain rules which are directly representative of the 
divine “ natural law,” yet it is not to be identified with 
this. There are rules of the civil law and of the canon law 
which are directly representative of the natural law, but the 

^ See pp. 98-101. * See pp. 108-110. 
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natural law is not to be identified with either the civil law or 
the canon law. Not, indeed, that any law, whether civil or 
canon, is valid which contradicts the “ natural law ” : we have 
pointed out that Gratian is perfectly clear that all such laws 
are necessarily void ; ^ the civil law and the canon law must 
be in harmony with the natural law, but they represent not 
the mere assertions of it, but the applications of its principles 
to particular circumstances and times — applications which are 
not necessarily permanent, and whose authority is not the 
same as that of the natural law itself. 

If canon law, then, is not divine law in the full sense, we 
must ask how far it can be said to belong to the domain of 
custom, whether written or unwritten. We find that while 
Gratian does not draw out the subject completely, yet clearly 
he implies that at least in part canon law represents the 
authority of custom. We have already referred to the two 
passages which he quotes, in wliich it is laid down that 
custom forms jiart of the law of the Church,* and the im- 
portance which he attaches to custom is brought out clearly 
by the terms in wliich be treats the general question of the 
validity of law. Gratian, as we have seen, treats law by whom- 
soever promulgated as really invalid unless it is confirmed by 
the custom of those who are concerned, and he finds his illus- 
trations of t his in certain decrees of Popes Telesphorus and 
Gregory the Great enjoining upon the clergy the observance 
of the Lent fast for seven weeks before Easier. This, he says, 
never became law, because it was not recognised by custom. 
Gratian does indeed suggest, after he has laid down the theory, 
that possibly these decretal letters may be taken as conveying 
a comisel rather tlian a command, but he does not suggest 
any modification of the general principle which the case 
was intended to illustrate.® It seems clear that in part canon 
law represents the authority of custom just as civil law does. 

We can now consider the definition and classification of 
canon law with which Gratian furnishes us. In his formal 
definition of Church law he says that an ecclesiastical con- 


' See pp. 105. 100. 
■ See pp, 161, 16S. 


• See pp. 165, 166. 
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stitution is called a canon. He describes the collection of 
canons as consisting of decretals of pontiffs and statutes of 
councils. Some of these councils are universal and some 
provincial. Of these latter some have been held with the 
authority of the Eoman See — that is, in the presence of a 
legato of the Eoman See ; others with the authority of 
patriarchs and primates or metropolitans of provinces. 
Further on he describes the puriiose of the ecclesiastical as 
well as of the civil laws as being to ordain what men must 
do, and to forbid what is evil.* 

This deflnition seems expressly to leave out of accoimt such 
canons as may be merely restatements of the rules of Holy 
Scriptures, or of the natural law, and to confine itself to those 
which represent the authority of the Church. It is important, 
then, to observe that Gratian here describes broadly as sources 
of canon law the decretals of pontiffs, the canons of universal 
councils, and of some provincial councils. Gratian does not 
here mention custom as a source of Church law, but that ho 
does include this is evident from the passages referred to 
above and from a passage in another ‘ Distinction,’ where he 
lays down the principle that custom yields to law, but finally 
adds that when custom does not contradict the sacred canons 
or human laws, then it is to be maintained.^ Clearly custom 
is, in his view, also a source of Church law, but he con- 
ceives of it as being invahd, as against actual written canon 

' Gratian, * Decretum,’ D. iii. Part maneo ecclesias ; alia voro aiirtoritate 
I., GratianuB : “ Omnea ho epocies I’atriarcharum, vol pnmatum, vol mot> 

secularium legura partc.s sunt. Sod ropohtanorum ojuadem provincise.” 
quia constiCutio alia eat civili.-^, alia ........ 

ecclesiasticn ; civiiia voro forofise vel 111., Gratianua ; “ Officium 

civile jus nppcllatur, quo nomine vero socuJarium, sivo EcclOHiaBticaruni 
ecclesiastica constitutio appellctur, logum ost, prctiipero quod necesse ©at 
videamuR. Eco.losiastica constitutio fieri, prohihero quod malum ost fieri.’* 
nomine canoms censetur.” * Gratian, ‘ Dccrot.,’ D. xi. Part I., 

. . , . . , . . Gratianug : ** Quod vere legibua consue- 

Part II., Gratianus : “ Porro can- tudo codat, Yaidorua testatur m Smo- 

onum alii aunt decreto Pontificum, iiimis. Lib. ii., ‘ Usus auctoritate cedat 
ahi Btatuta conciliorum, concUiorum pravum uaum lex et ratio vincat.’ . . . 
vero alia sunt imiversalia, alia pro- Part II., Gratianus : Cum vero neo 
vinciaha. Provincialium alia cele- Baons canonibus, nec hurnanis legibua 
brantur auotoritate Ronoani PontificiB consuetudo obviar© monatratur, incoa* 
presente videlicet legato sanctfc Ro« cussa servanda est.** 
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law ; 1 we must, however, bear in mind the principle which we 
have already seen Gratian to hold, namely, that written law 
must be approved by the custom of those concerned before 
it can become law. Canon law thus, in Gratian’ s treatment, 
has for its smu-ces the authority of certain persons who are 
looked upon as having legislative authority, the decrees of 
councils, and custom. 

Before we consider Gratian’s theory of these various sources, 
we must be careful to notice once again that there is a law 
behind the canon law which is superior to it, just as it is 
superior to the civil law. The Scriptures and the Natural law 
represent the immediate law of God, and every law or consti- 
tution, whether civil or ecclesiastical, which contradicts these 
is null and void.“ 

We have already considered the theory of Natural law in 
Gratian and the other canonists,® and we need not therefore dis- 
cuss over again his theory of this subject. We must, however, 
again bear in mind that there are certain dilficulties connected 
with this subject. The canonists, as we have seen, clearly 
understand by the natural law those general principles of 
moral obligations which man is supposed to recognise by his 
reason as binding upon him. This natural law is contained 
in the Scriptures, but this raises the difficulty that there are 
many laws in Scripture which are not now recognised as bind- 
ing. Gratian explains this by the distinction between the 
moral and the ceremonial aspects of the Scriptures. Another 
difhculty lies in the fact that while the Natural law represents 
the immutable moral principles of the Divine law, as a matter 


^ Cf. p. 154, .3. 

^ Gralian, ‘Pecrot.,’ D. ix. Part I., 
Gratianus . “ Quod atitcm constitutjo 

naturali jun cednt.mulUplic auutoritato 
probatur. . . . I’art II., (nfte c. 1 1) Grat- 
ianu3 : Cum orgo nntura jure nihil 
ftliud praicipilur quain quo l Deus vult 
fieri ; niliilque \ ototui' quam quod Deus 
prohibot fieri i denique cuir in cauonica 
gcriptura mini ahud quai' in diviiug 
legibuh invenuitur, divine vero leges 
ualura consiatunt, patot, quod qu4ECun- 


quo (livinm voluntati sou canoniese scrip- 
turec contrana probaiifeur, eadem ot 
naturali juri invoniuntur adversa. 
Unde quEccumque divina* voluntati, seu 
oanonioa.' soriptuiie, aeu divims legibus 
po.stponenda censentur, oisdem naturalo 
JUS preferri oportet. Constitutiones 
ergo vol ©cclosiasticfc vei secbilarea, si 
naturali jure contrariie probantur, 
penitus sunt excludondta,” 

* tie# pp. H>2-113, 
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of fact there are iDstitutions of human society which seem to 
be contrary to these principles. Gratian himself points out 
the opposition, but does not suggest the explanation ; but 
this is done by commentators Uke Euflnus, who distinguish 
between the commands and the demonstrationes of the 
natural law, and argue that while the latter represent the 
ultimate principles of moral relations, the actual conditions 
of human life, in virtue of the force of evil in human nature, 
require other regulations, and that institutions like property 
and slavery which are on the surface contrary to the principles 
of the Natural law are really the means by which men are 
to be trained to obey it. There are thus rules of human 
conduct which might seem contrary to the Scriptures and 
to Natural law, but this contradiction is to be explained 
by such considerations as those which we have mentioned ; 
subject to such exceptions it remains true that any law, 
ecclesiastical or civil, is void, if it be contrary to natural law. 

We can now consider the nature and the relative importance 
of those sources of the canon law which wo have already 
enumerated. Gratian sets out at length in the fifteenth 
and sixteenth “ Distinctions ” the place of general councils, 
and cites several lists of canons of local coimcils and of 
letters and other writings which were recognised as having 
authority in the Church.' In the seventeenth Distinction 
he sets out the principle that such general councils can only 
be summoned by the authority of the Roman Soe,^ and cites a 
number of passages in support of this view. To enter into 
the details of the sources cited by Gratian, or to discuss the 
question of the historical accuracy of hi.s judgment that 
universal councils could only be summoned by the Roman 
See, would be entirely outside the scope of this work. It 
is enough for us to observe that Gratian is quite clear that 
the canons of universal councils, or works recognised by them, 
form the first important element in the body of the canon 

^ G-rat., ‘Decret.,’ D. xv., xvi. auctoritas ceetens prtemineat sanctorum 

^ Gratian, ‘ Decr©t.,’ D. xvii. Part I., auctoritatibus, supra monstraturn est. 
Gratianus Oeneraha concilia quorum Auctoritas veio congregandorum con- 
tompore cclebrata smt, vcl quorum ciUorum pones ApoatoUcam eodorn etst.” 
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law, and that he is clear that the authority of the Pope is 
an element in their validity. 

In the eighteenth Distinction Gratian deals with the 
place of provincial councils or synods in the canon law, and 
he maintains that these have in themselves no power of 
making laws, hut only of administering and enforcing them.^ 
We may take it that he means that so far as canons of local 
councils, such as GangriP or Ancyra, were admitted into the 
body of the canon law, it is only because they have been 
ratified by the judgment of some general council or of the 
Pope. 

We pass now to the second source of canon law dealt with 
by Gratian — that is, the decretal letters of the Bishops of 
Eome. Gratian deals with this subject in the nineteenth 
Distinction. He formally states the question whether the 
decretal letters have authority when they are not found in 
the collections of tlie canon law.^* In the first passage he 
cites, the question refers primarily to the pseudo-Isidorian 
decretals, whether, namely, these, which had not hitherto had 
any place in the collections of canons current in the ninth 
century, were to be received as having canonical authority ; 
but the question Gratian raises is not I hoir genuineness, but 
whether, if taken as genuine, they are to be received as 
canons. He treats this by citing a number of passages from 
various Papal letters, and from the caiiitularies, which he takes 
as showing clearly that Papal letters have authority in the 
whole Church. He therefore concludes that the decretal 
letters have the same authority as the canons of councils.® 


^ Gratiun/ Decrot.,’]^. xviii. PnrtJ., 
Gratianus : “ Epii^coporuni igitur Con- 
cilia, ut ox pra'missis apparot, sunt, 
invalida nd dininiendiim et oonstitu- 
©ndiim, non aiitom ad corrigendum. 
Sunt enim necossaria Episcoporuin 
Concilia ad cxhortationem ot corroc- 
tionom, que etsi non liabont vim oon- 
stifcuendi, habonl Uiinon auclorituti'm 
imponendi ©t indiccnth, (piod alias 
statutiiTH est, ©t goneraliter hou spe- 
cialiter observan prs'ceptum.” 

* Oration, ‘ Decret.,’ D. xix. Pai't 1,, 


Orah'unuM : “ J)f‘ ojjistolis vero Decret* 
alibus quordur, an \ im auctontatis ob* 
tinoaiit. cum in ©orporo canonum non 
lantur,” 

iratian, ‘ Docrot.,’ D. xx. Part I., 
Gratb nus . “Docretales itaquo epistolie 
canon bus conciliorum pan jure exe- 
qiinntur 

I), xxi. Part I., Oratianua: “Decretis 
ergo Romanorum Pontificum et eacria 
caiionibus concihorvim ecclosiaBtica ne- 
gotiH ut supra raoubtratum ©st termia- 
anUir.” 
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Gratian’s position is quite clear, but he makes one important 
qualification. These decretal letters have the force of canons, 
unless they are contrary to the “ evangelical precepts ” or the 
decrees of earlier Fathers : a letter of Pope Anastasius II., 
which violated the law of the Church and was issued un- 
lawfully and uncanonically, and was contrary to the decrees 
of God and to the regulations of his predecessors and suc- 
cessors, is repudiated by the Roman Church ; and Gratian 
adds a tradition that Anastasius was struck down by the 
Divine judgment.^ 

In order, however, that we may form a complete estimate 
of Gratian's judgment on this subject, we must take ac- 
count of a very imjtortant discussion of the whole question 
which we find in the second part of the ‘ Decretum,’ The 
discussion arises out of the question how far the Pope has 
the power to confer upon the Ecclenia bapiismalis of a 
diocese the right to all the tithes in that diocese, and how 
far, if the Pope has once done this, it is lawful for him to 
exempt certain monasteries from the obligation of paying 
tithes to the Ecdcsia bapiismalis. It is argued, in the 
first place, that the Popes cannot confer upon the Ecclesia 
bapiismalis such a privilege, inasmuch as according to the 
ancient canons the tithes are to be divided into four parts — 
one for the bishop, one for the clergy, one for the repairs of 
church buildings, and one for the poor. Thi.s raises the whole 
question of the authority of the Pope to override the ancient 
canons by the grant of such a privilege, and this involves the 
question of the relation of his authority to that of the canons. 


' Gratian, ‘ Docrotuni,’ 13. xix. (aftor 
c. 7). Gratianua : “ Hoc intelli- 

gendum est de illls sanctionilms vel 
docretalibus opistnhs, in qxiibus noc 
procedentium Putrum docretis, ncc 
evangelicis piocoptiw aliquid con- 
trariurti inveiutur. Anastasius enini 
secundus fa^'ore Anasta.sji imporatoris, 
quos Acatius post Boiitontiam in se 
prolatam sacerdotea vel Levitas ordin- 
averat, acceptis offitiis rite fungi dobere 
decrevit, ita iuquiens.’* [Here follows 


tho loiter of Anastasius II. to the Ern- 
poror ] . • . 

Gralianus : “ Quia ergo illicite et non 
canoiuce, sod contra docreta Dei, pre- 
docesaoruni et succesBorum buorum heo 
ruscnpla cledit (ut probat Felix et 
Oclosius, qui Acatium ante Anastasmm 
exromraunicaverunt, ot Homiwda, qui 
ab ipso AnaBtasio tertius eundem 
Acatium postoa dampnavit) ideo ab 
ecclesia Komana repudiatur, et a Deo 
porcuBBus fuisse legitur hoc modo.** 
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Gratian first cites a number of authorities which would seem 
to show that the Pope is bound to maintain the canons. Some 
of these are so strong that we shall do well to notice them 
before considering Gratian’s own conclusions. One of them 
is a passage from a letter of Pope Urban I., in which he 
asserts very emijhatically that the Roman pontiff has autho- 
rity to make new laws, but only when the Lord, or His 
apostles, or the Fathers who followed them, have not laid 
down any rule : when they have done this, the Pope cannot 
make any new law, but must rather defend these laws at the 
risk of his life ; if ho were to endeavour to destroy that which 
they had taught, he would fall into error. Almost more 
emphatic is a fragment from a letter of Pope Zosimus I., 
which asserts that even the authority of the Roman See can 
do nothing against the statutes of the Fathers. 

Gratiau's own conclusion is stated at length at the end of 
the “ question.” He begins by enumerating the reasons that 
may be urged to show that the Roman See cannot grant any 
privilegia contrary to the canons. In reply to these he 
urges first of all that the Pope gives validity and authority 
to the canons, but is not bound by them ; he has the authority 
to make canons, as being the head of all churches, but in 
making canons he does not subject himself to them. He 
follows the example of Chri.st, who both made and changed 
the law, who taught as one who had authority, and not as 
tlie scribes, and yet fulfilled the law in His own person. So 
also at times the Popes subject themselves to the canons ; but 
at other times, by their commands or definitions, show them- 
selves to be the lords and founders of the canons. Gratian 
therefore interprets the passages which he has cited as im- 
posing upon others the necessity of obedience, while the Popes 
may obey if they think fit. (Pontificihus . . . inessc auctoritas 
ohservandi.) The Roman See, therefore, should respect what 
it has decreed, not through the necessity of obedience, but 
autioriiate imperiiendi. It is tlierefore clear that the 
Popes may grant special privilegia contrary to the general 
law. But again, Gratian urges, it must be remembered that, 
strictly speaking, such privilegia are not really contrary to 
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the canons, for the interpretation of the law belongs only to 
him who has the right of making laws, and therefore to the 
Eoman See. In the decrees of some coimeils it is specially 
stated that these are issued subject to the proviso that the 
Eoman Church may ordain otherwise, or with the reservation 
of the apostolic authority ; it must therefore be understood 
that canonical rules with respect to tithes or other Church 
affairs are made subject to the authority of the Eoman 
Church to ordain or permit otherwise. Privilegia, therefore, 
granted by the Eoman See are not really contrary to canonical 
order. 

The Eoman Church, therefore, can issue special privilegia, 
but must, in doing this, remember to maintain equity ; privi- 
legia should not enrich one at the expense of many. The 
Pope should remember the saying of the aiiostle to the 
Corinthians (2 Cor. viii. 13) : “ We do not wish that others 
should bo relieved, and you distressed,” and the parallel 
saying of the sacred larv of the emperor; Eescripts obtained 
against law are to be rejected by all judges, unless they are 
of such a kind as to hurt no one ; and, petition must not 
be made for things contrary to law and damaging to the 
revenue. 1 


‘ Gratian, ‘ Decret.,’ C. xxv. Q 1, 
Part I., Qratiamis : “ Quod vero auc- 
toritato illius privilegii decimae sibi ox 
intogro clorici vindicare non vaioant, 
hme probatur ; quia docimai juxta 
decreta sanctorum Patrum quadn- 
pertito div'iduntur : quarum una parH 
epiiscopis, socunda clericia, teitia fab- 
TIC 18 restaurandits, quarta voro paupori- 
bus est assignata. Docrela vero sanc- 
torum canonum neminem magis quaro 
Apostolicum sDrvare oportot.” . . . 

C. 6. Item Urbanua Papa : “ Sunt 
quidem dicent^s, Romano Pontifici sem- 
per heuisse novas condere leges. Quod 
et nos non solum non negamus sed etiam 
valde affirmaraus. Sciendum vero 
Bummopere est, quia inde novas leges 
condere potest, unde Evangelists^ 
aliquid noquaquam dixerunt. Vbi 
vero aperte Dominus, vel ejus apostoli, 


ot oos sequontos sancti Patres sen- 
teniialitor aiiquid diftimerunt, ibi non 
novam logem Romanus pontifex dare, 
sed pociuB quod prodicatum est usque 
ad ammam et sanguinem confirmare 
debet. Si ©nim quod docuorunt 
apostoli et prophetee destruero (quod 
absit) nitoretur, non eententiam dare, 
sed magis errare convincorotur. Sed 
hoc procul sit ab eis, qui semper 
Dommi occlosiam contra luporum 
insidiaH optime custodiorunt," 

C, 7. Item Zosimus Papa: “Con- 
tra Patrum atatuta concedere aliquid 
vcl niutaro noc Viujus quidem sedis 
potest auctoritas. Apud nos enim 
iDconvulsis radicibuB vivit antiquitos, 
cui docreta Patrum sanxere rever- 
ontiom.” . . . 

Part II., Oratianus : “ Si ergo 

primam sedom statuta conciliorum 
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It is interesting to observe that Gratian uses with respect 
to the Pope the phrase of the corpus juris cinlis with regard 
to the emperor, he attributes to him the power j uris condendi 


pre omnibus sorvarc oporlefc, ri pro 
Btatu omnium opclcsiarum TioresBo eRt 
illam inpigro vjgilaro artectn ; si ca, 
que a Romanis Poniifioibus doci'ota 
Bunt, ab omnibus Horvtiri convcnit ; ai 
illi, qui nesciunt sacris canombus obe- 
dire, altaribus ministrare non debfnt : 
patet, quod contra statuta Banctoium 
oanonum quibus status ecclusiarum vol 
confundentur vol pertur>)Ontur, privi* 
legia ab apoetohco concodi non debeni. 

5 1. His ita respondotur. Saorosan(?ta 
Romana Ecclosia jus ot auctorilab'in 
aacrin canonibus inportit, sod non ois 
alligatur. Habot cnim jtis combMidi 
canonos, utpoto que caput ot cardo ost 
omnium ecclesiarum, a cujus rogula 
dissentire nemini iicct. Ita orgo 
oanonibus auctoritatem prcstat., ut so 
ipsam non eubjicmt ois. Sod Ricut 
Christus, qui legem dodit, ipsani legern 
camaliter inplovit, octava dn* t^iroum- 
cisus, quadragesima die cum lioHtiih in 
templo prcsentatUH, ut xn se ipso cam 
sanctificaret, postoa voro, ut se doni- 
inum iogis ostondorot, contra htlemm 
legis leprosum tangoiulo riiuudavit, 
apostolos quoquo contra liltcrain sab- 
bati per sata protergrodiontoH, spicas 
vellentes et coiifnoantos maiubuK mii.s 
probabilj exomplo David, cireumcisioiiis, 
et tompli oxcusavit, dicens, ‘ Xon log- 
istis quid fecerit Abimolcch, quaiicio 
vemt ad eum David, et dedit ei })anes 
proposicioms, do quibus non licobat 
edore, nisi solie sacerdotibus, ot com- 
edit ipsi ot puen ejua.’ . . . 

“ Hiuc etiam do et> dicitur . * Erat 
Jesus docons tuinquam putcstatein 
babons/ id est tnmquiim doniinus 
legiB, addons momlibus ea cpijc doeraiit 
ad pcrfectioncra, umbrarn figuralium 
in lucem spintuuha intclligentiio com- 
mutans, non tamquam scribie corum, 
qui littera legis astneti non audebaiit 
aliquid addore vel commutare. Sic et 


summfc sedis PontiRces canonibus a se 
Bive ab aiiis Bua auctontate conditis 
reverontiam exhibont, et eis se humili* 
ando ipsos custodiunt, ut aliis observ- 
andiR exhiboant. Nonnunquam vero, 
aeti jubendo, sou difbniendo, sou decern* 
endo, Heu aliter agendo, se decretorum 
<lorniuos ot conditorcs esse oetondunt. 
In promisRiB ergo capitulis aliie im- 
ponitur ncco.sMtaa obsoquendi : summis 
vero Pontibcibus ostenditur inesse 
nuctorito.s ob8er^’and^, ut a sc. tradita 
obsorvainio aliis non contempnenda de- 
inonstront, exeinplo Chnsti qm Sacra- 
rnonta, que ecclesia; servanda mandavit, 
pnmuni jn so ipso suscepit ; ut oa in 
HO ipso feanotificarct. Oportet ergo 
pnmam sodom, ut diximus, obsorvare 
ca, quo docornenda mandavit, non 
neces'^itato obseqiiondi, sed auctontate 
impel tiondi. Lu-ct itaqu© sibi contra 
generalia decrcta Rpeciulia pnvilegia 
iridulgoro, ot Hpociali benelicio con- 
eodcro quod gcncrali prohibotur de- 
croto. § 2 Qiirunquam si deoretorurn 
interitioiioin il il igento r advertarnus, 
noquaquani coniru hunctorum canouum 
auctoritatem aliquid concedore inveni- 
autur. Sacn siquidcm canonos ita 
Illiquid constituunt, ut suaj laterpro- 
tatioiiis auctoritatem tanctoj Komanae 
ecclesia? roservent. Jpsi namque sob’ 
(•anoTiea valcanl iiitcrjiietan, quj jug 
condendi ©os Iiabciit. Unde in non- 
nullis capitulia conciliorum, cum ali- 
quid obhcrvandum decerniiur, statim 
subiubntur . ‘ Nisi auctoritas Romans 
ccclcsia? inporavent alitor,’ vel, ‘ salvo 
tamen in onuiilius uj.)0!9tolica auc- 
tontat© ’ 

“ Quccumque ergo do docimis vol 
quibu^libct ecclcsm; Ucis negociia sacna 
canonibus dillimuntui-, uitelbgenda sunt 
nocossano scrvari, nisi auctontos Ro- 
maiifo ©cclesiaj aliter fieri mandavent 
vel permisorit. Cum ergo aliqua priv- 
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el inierpreiandi, and that he probably has in his mind also 
the legal doctrine that the emperor is not subject to the 
laws. This does not mean that Gratian borrows these con- 
ceptions from the civil law, but that he finds in these phrases 
of the civil law terms convenient to express that conception 
of the legislative authority of the Pope, and of his relations 
to Church law, which he judges to be true. It would be quite 
incorrect to suppose that these canonists constructed their 
conception of the legislative authority of the Popes by imi- 
tating the civil law ; that conception was, as we have seen, 
much earher than the new critical study of the civil law in 
the twelfth century, but tliis systematic study assisted the 
canonists like Gratian to find suitable terms and phrases 
under which to express their conceptions. 

Gratian, then, is perfectly clear that the Pope has an 
authority which is legislative as well as judicial. But it 
is important to understand what is, in Gratian’s view, the 
nature of this legislative authority of the Church and 
the Pope, and how it is related to other authorities. In 
one passage he raises an interesting question with regard 
to the relation of the canons of the Church and the inter- 
preters of Scripture. The authority of these depends upon 
their spiritual enlightenment, upon their knowledge and 
wisdom, and in ihis respect, as Gratian says, it may be urged 
that the works of such Fathers as St Augustine or St Jerome 

ilegia ab Apo.stolico aliquibus ron- vnndo ita divitem fariant, ut multoruizi 
coduntur, efcei contra |?en<?ralcm legem detximenta non eircuznspiciendo, in 
aliquid sonaro videaiilur, non tamen pauportatia iniseriam nounulloa de- 
contra ipsam aliquid ooncedore into!- jiciant , lilud apostoh ad memoriam 
liguntur, ciun ipaius legis auctoiitatc rovooaiites, quod ad Chorintios scribenB 
privilegia tsingulorum ifciiea inatrom ait : ' Non onim volumua ut aliis sit 
omnium eccleaiarum reserviGitiir. . . . romif-Mo, vobis autum tribulatio.’ Cui 

“ § 4. Valet ergo ut ex pr»*jiiist»t.s eol- ajicra lex pnnt'tpum concordant ait ; 
ligitur, saneta Uornana eccloKta quo.s- ‘ Reacripta contra jua elicita ab omnibus 
libet Buia pnv'ilGgua nnunii'c, et extra judinbua precipimua rofutari, nisi forte 
generulin deci-eta qiiedam sjK'fiJiIj boiio- uhqiiid est, quod non lodafc alium et 
ficio indulgere, eon.Kidcratii taiTH’ii ruli- profit pctonti, vol enmen eupplieanti- 
onis equitato, ut que mat-or jus(joi;i* est, bus indulgcat ’ (Cod., ]. 19, 7). §5. 

in nullo aV) ea disisentire invoniatur, nt Itom oonstitutio imperatorin ad popu* 
privik'gia videlicet, que ob leligioiiis, lum : ' nec dampnoya fixo, nec juri 

vel necessitatis, vel exhibit! obsequxi conlraria posbulari oportet ’ ” (Cod., 
gratiam concoduiitur, noininoTu role- i. 19. 3). 
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are superior to those of some of the Popes. Does this mean 
that the sayings of these Fathers have an authority greater 
than that of the Papal deerees or judgments ? Gratian 
replies by pointing out the distinction between knowledge and 
jurisdiction, and urges that in determining legal cases not only 
knowledge but jurisdiction is necessary, and thus while some 
interpreters of Scripture may equal the Popes in knowledge, 
they are inferior to them in authority with regard to the 
decision of legal cases. ^ Gratian does not, so far as we have 
seen, draw this out in a complete analysis of the various 
aspects of the authority of the (imrch, but the discussion 
is sufficient to prove to us that Gratian does not look upon 
the authority of Church law as being of precisely the same 
nature as the authority of Church docf rine. 

This does not mean that the canon law has not authority 
over all Christian men. On the contrary, the man who 
refuses to acce^jt and to obey it is said in a passage of a letter 
of Pope Leo TV., quoted by Ivo in the ‘ Deere turn ’ and 
‘ Panormia,’ and by Gratian, to be convicted of not holding the 
faith.* The canons, then, are binding upon all Christian men, 

^ Gratian, ‘ Docrot.,’ D. xx. Port I., otc.» prius dedit sibi clavGs regni coel- 
Gratianus : “ Docrotaloa itaquo opie* orurn ; in altera dans ©i scientiam 

tolaj canonibus conciliorum pan jure discerriendi intra loprara et lepram, in 
oxequantur. Nunc nutem quentur altera dans pibi potestalorn ejiciendi 
de ©xpoflitoribus sacra.’ bcriplurai an uhquos ab Ecclesia vol rocipiondi. 
oxoquontur, an subjii'iciiitur t*i» ? Qiiu <Juin ergo quolibot nogotia finem 
onim quisquo raagis ratxoao nititur o<i accipiant vol m absoluUone inno* 
majoris auetoritntis ejris verba esse eentium, vel in eondempnationo de- 
videntur. Plui’imi nulcm traetatorum Imquontium, absolutio vero vel 
sioiit ploiiiori gratia spiritus saiicti, coudorapnatio non ecientiam tantum, 
ita araplion ecientia ahis prec©llcntes> eed ©tiara potestatem presidentium 
ratiom magis adhosisse probantur. deaiderant ; apiiret, quod divmarura 
Undo nomuillorum I’ontificurn con* Scriptuinrum tractatorcs, etsi scientia 
elitutiis Augustini, Jeronuiii atquo all- Pontificibus preminant, tamen, quia 
orum traetatorum dicta ©is videntur dignitatis ©orurn apicem non sunt 
es8© proferendtt.” adopti, in eacrarum scripturarura ex- 

Purt II. “ Sod aliud ©st eaiiais ter- positiombus ois preponuntur, in causis 
minura iraponorc ulujcl scriptujao sacroii voro diffiniondis secundum post eoa 
diligenter exponcro. Negotus diHini* locum morentur.’ ’* 

endis non solum ost nPceaanrin scientia * Ivo, * Decretum,’ iv. 72 : “ Quam 
Bed etiara potobtan. Undo Chnstus ob causam lucuienter et magna \oc© 
dictunis Petro, ‘ Quodcuiique hgavciis pronuntiare non timeo, quia qui ilia 
euper terram, ont ligatum et in cceliB,’ qua? disoimus sanctorum patrum stat- 
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but again Gratian makes an interesting observation upon 
their nature : they are indeed authoritative, but they exist 
for certain definite reasons, and when these cease to exist 
then the laws also cease. Gratian gives as an example the 
canonical rule that laymen may not be elected as bishops, 
while as a matter of fact various great saints, like St Ambrose 
and others, were chosen as bishops while they were still 
laymen. He concludes that the reason of the rule was that 
the layman, not having been trained in the ecclesiastical 
discipline, cannot well teach it to others ; when, however, a 
layman was superior in the character of his life to the 
ecclesiastics, as was the ease with St Amluose, the rule was 
not binding.^ 

Such, then, in its main outlines, is the l,heory of Gratian 
with regard to the canon law. Its sources are the custom of 
the Church, and the authoritative j^romulgation of rules and 
laws of ecclesiastical order by general councils or by the 
Popes. Behind these there lies the authority of the Natural 
law and of the Scriptures : these may be rexiresented in the 
canons, but are not t o be confused with the canons ; they are 
rather the norm by which the validit.y of any canon may be 
tested. The canons of the Church belong to the same category 
as the civil law of the State ; they do not represent an absol- 
utely final authority, but are rather the expression of the 
authority residing in the Church and its proper officers for the 


uta^ quae apud nos canonos pra'titu- 
lantur, sivo sit episcopus, &i\o clcncus, 
eive laicus, non indifTen’jitor r-eciporo 
ipso convfnoitiir noc cathoJicftin of. 
aposlolicarn fidom, iioc sancta vora 
Christ! evungelia quatuor ntiliU-r ct 
officaciter, et ad efioctuni (profoctum) 
8uum retmoro vel credere.” 

Cf. ‘Pan.,’ n. 118, and Gratmn, 
‘Dec.,' D. XX. 1. From a letter of 
IV., ” Episcopjs llrittania*.” 

* Gratian, ‘Decret.,’ J) Ixi. {after c. 
8). Gratianus : “ His omnibus aiic- 

tontatibus laici prohibontur m opis- 
copatum eligi. . . . 

Part II. § 1 : “E contra B. Nicolaus 
ex laico est electus in episcopum, B. 

VOL. n. 


Hevcrus cx carnificio assiimptiiH ost in 
arvbicpiseopum, B. Anibrosius, ciini 
iiotulinn cRBOt baptizitlUf', in archi- 
fpi.’sco/nini ofit e/o( tuA. if 1*. Sod hnen- 
durii est, quod ocnle.siiistioa^ pioliibi* 
lionos pj oprias liabonl causas, ejuibus 
fes.santif>iiH t'cs.-^anb ot ipsa*. Ut oriirn 
laicitH in opmta)j)um non clig(*reUir, lioc 
caiwa full, quia vita laicaliK eceleai- 
iistici.s disciplmis per ordiuem non 
crudita, no,scit exempla religionis do 
'lO pracstaro quio in se ipsa expori* 
ineiito non didicit. Cum ergo quilibet 
laicus inerito suae perfoctionm clen- 
calem vitam transcondit, exompJo B, 
Nicolai et Sevori et Ambrosn, ©ju8 
©lectio potest rata liabore.” 


U 
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government of the society, subject always to the authority 
which lies behind the society. But they are binding upon 
all the members of the society ; to refuse to obey them is to 
refuse to recognise the authority of God, from whom this 
authority is derived. 

We must now examine the commentators on Gratian and 
the other canonical works down to the Decretals, and con- 
sider how far these carry on or modify the views expressed 
by Gratian. 

The first of these cojnmentators is Paucapalea, whose 
‘ Snmma ’ on Gratian’ s ‘ Decretum ’ seems to have been written 
not many years after tlie * Deeretnm ’ itself. He begins his 
work with a description of the origin of law, general and 
ecclesiastical. This is in the main a summary of Gratian, but 
it is worth while considering, for it brings out very distinctly 
tbe main avspects of tin* subject. Ecclesiastical law, he says, 
is to be divided into natural, written, and customary law. 
Natural law is contained in the “ Law and the Gospel,” and 
commands men to do to each other as they would be done 
by. Thi.s law began with the rational creation, is supreme 
over all law, and is immutable. Customary law began later, 
when men first came toget.her, “ when Cain is said to have 
built a city,” and it was renewed after the Flood, in the time 
of Nimrod. Written const.it utions began with the regulations 
which God gave to ]\lo.se.s with regard to the condition of 
the Hebrew slave. The, law of the Church began wit,h the 
“ decreta ” of the holy fathers and the “ statuta " of councils. 
After the Aposlle.s came the supreme Pontiffs and the holy 
fathers, who had authority to make canons, for till the time 
of Pope Sylvester it was impossible for councils to meet ; 
after that lime the bishops of the Church began to meet in 
councils and to issue their decrees. The decrees, whether of 
councils or of the Holy Fathers, have the same subject matter, 
namely, ecclesiastical orders and causes.* 

^ Paucapalea, ‘ Summa Dorret In- tur, quo tempore horum quodque ccb- 
troduction : ** De ongino vero jnns perit, mento qucentiir. Naturale jus, 

restat dicendum. Sed qiua eceleBins- quod iii iege ct in cvangelio continotur, 
ticorum juniin aliud uaturale, uhutt quo proUihotur quisquo alii inferre, 
scriptuzn, oliud conskiotudinanuin dici' quod sibi nolit iicri^ et jubotur alii 
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This summary is interesting, not because it modifies in any 
important point the principles of Gratian, but because it 
brings out clearly the mode in which he was understood. In 
the first place, it is noticeable that Paucapalea looks upon 
canonical law as having the same varieties as secular law. 
Canon law is not to be identified with Natural law. A part 
of it is so, and that part is prior to and superior to all others. 
In the second place, it is very noticeable that Paucapalea looks 
upon custom as having a place in Church law. And again, 
Paucapalea recognises the decrees of the Pontiffs and Fathers 
as having the same canonical authority as the decrees of 
councils, and as even preceding them in point of time. 

The only other matter of importance in Paucapalea’s treat- 
ment of the theory of canon law is a brief discussion of the 


facore quod vuit eibi fieri, ab cxoidio 
rationahe croaturii? ooepit, ot intoi 
omnia primatum obtinot ; nuUo enim 
vanatur temporo, sed iinnuitabilo per* 
nianot. Cousuctuilmie autom jus jiast 
naturalom legem exordium habuit, ox 
quo homines in unum oonvenienlcis 
coeporunt feiinul Jiabitarc, quod ox eo 
Jaeium creditur leiniiore, ex quo Cam 
sedificasse civitatem logitur. Quod cum 
propter hominum rantatom dduvio fero 
vidoatur exstincturn jiostea tempore 
Nemroth immutatum sive reparatum 
potiuB existimatiir, oum ipse una cum 
aliia coBpit nlios opprimere, alii propria 
imbecillitate eorura ca'porunt ditioni 
©S60 flubditi. . . . Sed ot ecripta* 
conatitiitionis origo ab iii-stitutionj' 
bus coepit, quas dominus Moywi dodit, 
dicens, ‘ cum tibi vondituH fuent frater 
tuus hobrajusj aut hebra;a ot vi- annos 
servierit tibi, in vii. anno dimifctcfl 
eum Jiberum.’ . . . Hano ot alias 
divinas instituLiones gf'iiti Hebraia* 
Moysea primus omnium sacri-s liboris 
oxplicavit. Ostenso constitutionum 
divinarum ac conauctudinis, naturalis 
quoque juris cxordio, nunc de docrotiii 
illud videndum est, quod pnmo sanc- 
torum patrurn decreta, inde concihorum 
statute eondi coeperunt. Post apostolos 


namquo &ummi poiitificea ot eancti 
palros, pones quos condondi canonura 
oral auctoritas, continue sibi succeeser* 
unt. Non tamen eis fuit hcentia con- 
vocaiidi concilia ; usque ad toinpora 
boati Silveslri papa* •ioucessa eat. Qui, 
duiii sub Constantmo imperatoro in 
abditis Sirapei montis latitarct, per 
imiioratorfm revocatiiB est, eie- 
quo imperntor por oum conversua et 
cliristiunistiimus factus liceutiain occle- 
siaa apcrituidi et chriwtianoa ibidem 
convomendi concessit ; atquo ox tunc 
pontificea in unum oonvoiiirc, concilia 
colobraro ot conciliorum dccrota con- 
<loro (?u*poruiit. Sub hoc emm sancti 
patres in conciho Nioeeno. . , . Quec 
omnia Inm concihorum quam sanctorum 
patrurn det rota communum habent ma- 
teriam, occloaiaaticoa vidciicot ordiiies 
ot digmtatos atque eorUm causas. Coiu- 
miiaern qtioquo habent intontioriem, 
t>slendoro soil, (qui amt) ecclosiawtici 
ordinea, ct qui provehendi ad ipaos, et 
quod oflicium cujusque, qu£c etiam oc- 
clcRiasticBo dignitates, el quibus et per 
quos conferondco, ©t qualitor in ns viv- 
endum, De ecclosiasticis quoque causis, 
apud. quos ot per quos sint tractandee. 
Kcce quie materiee et qusc generalis de- 
cretorum intontio.” 
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relative value of different authorities in the Church : this 
occurs in connection with a difference of opinion between St 
Jerome and St Augustine as io the ordination of those who 
had been twice married, once before and once after baptism. 
Paucapalea solves the question by citing a sentence which he 
thinks comes from St Isidore, in which it is said that if there 
is a difference between l.wo councils, that council should pre- 
vail which is llie older, or has greater authoriiy ; and that the 
authority of the Pope (aj>osiolieiis) or of bishops is greater 
than that of a presbyter, even though the personal merit of 
the presbyter may be higher.^ 

We turn to Eufinus and Stephen of Tournai. And first we 
must recall to our reader l.hat. very elaborate and careful dis- 
cussion of the subject of natural law by Eufinus, with which 
we have already dealt. Eufinus holds that fJie natural law 
is to ho identified wit,h that moral principle which bids a 
man do what is right. a.nd avoid what is evil. It is tins 
principle, of which man had in part lost his knowledge 
through the fall, which was again set up, incompletely, in 
the Ten Commandments, and perfectly in the Gospel.^ It 
is therefore in its essence iiniiiiitable, and it is supreme over 
8.11 systems of law,® and no di.spensations against it can be 
granted, unless in some extreme case of necessity.^ 


' Paucapalea, ‘ Suinina Deerct.,’ D. 
xxvi. : “ Hujusmodi vcrocojitrarirtatoB 
boatu» Ysicioru.s (k'lcrininare vidoliir, 
cum ait ; Quotjciis m gosfia roncjJio- 
rum discorfi sententia invoiiitiir, illiii.s 
conciilii mugia teneatur scntentia, ciijus 
et antiqviior aut potior extat auctorilas. 
Sed potior ost auctorilas aposlolici ot 
pontiticum, licet iiieiita possint case 
diversn, qiiain pi't'sbj ten ; magis ergo 
eorum sententuc standum ost.” 

* See pp. iu;j and 100. 

* Rufinus, ‘ Sninma Docj'ot./ D. ix., 
“ ‘ Liq. igit/ : In liac tlistinetiono pro- 
sequitur, qiiomodo jiis naturale consti- 
tutioiiia jiin pra?scribat : quocunqu© 
©mm leges irnporatorum, quecunque 
Bcripta auctorum, quecunquo exompla 
Banotonini coutraria sunt jun n&turali : 


ipsa oiniiia vans. o1 iriita sunt habonda. 
c. 3 . canonicam sonplurain veleris 
ot iiovi testamenli instiluta naturalia 
dicjl." 

* Rufinus, ' Sumina Doorot.,' D. xui., 
“‘Hern adv. jiis nat. ' . Demonstravit 
Kuporius, quomodo jus naturalo diflcrat 
a constitutiono el a consuetudine dig- 
nilate ; nuiie upont, qualiter ab ciF-'doin 
dieorepot Rententic ngore : quippo con- 
tra naturalo, exaiidins, quoad precepta 
ot prolubitionca, nulla disponsatio lol- 
leratiir. Quod in illo capitulo insinu- 
atur quod ait : ‘ Ceterum consuetudini 
ot coii&tilutionr propriua sepe rigor 
aubtralutur' : ut infra hnbcltir : ‘Sicut 
quedam ’ . . . ‘nisi duo mala ita urgeant,' 
etc. Magister Gratianus sic dicit hie 
quaai ahquis sic perplexus sit ahquando 
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Canon law, according to Rnfinus, arose with the growth of 
the Church, and the need of order and of the adjustments of 
disputes between ecclesiastical persons, for which the Gospel 
did not sufficiently provide. Regulations were made for 
these purposes by the apostles and their vicars and the 
other ministers of the Church, and these are called canons.^ 

Stephen of Tournai uses the phrase jus Divimirn some- 
times in the same sense as Gratian, but sometimes he also 
uses it to describe the whole body of Ecclesiastical law. He is 
aware that Gratian uses the phrase as equivalent to the jus 
naiurale, and in this sense he distinguishes it from the jus 
canonicum, but in one place he speaks of property existing 
by the jus Divinum or by the jus canonicum, which is 
Divine.” He explains this, however, by saying that while 
by the jus Divinum, that is the jus naiurale, there is no 
private property, by the jus canonum, which is made by 
men, but with the inspiration of God, there is such a tiling 
as private property." It seems clear that he agrees with 
Gratian that, in the primary sense, canon law is not the 
same a-s the jus Divinum, but he suggests that it may be 
called a part of this in some .secondary sen.se, — it has been 
made with the inspiration of God. In another passage he 


inter duo mala, ut non poHsit vitaro 
alterura, quin dflinquut. Exemjtli 
caUHE : juravit ijUitlam Jiomo interficero 
fratrcin yuuni.” 

^ Uu(iiiu.s, ‘ yummu JJocret 1’ru‘f. : 
'■ Doiuque cum auctoio Di'o fccJesia 
cresccret grndiisque in ea disponercntiir 
et ordiiios ct tarn in ein diBreruendiH 
quam iii Utibus inter occiesiastica« 
pcFBOuas provenientibus Hcdandia evan- 
gejium suffif-ei'o non viJorctur, tom ab 
apostolis quam ab eorurn vicaiua noo 
non ceteris ecctesio miniytriti multu 
6unt additii, quo, licet multimode iu 
specie appcliejitur, uno tamon geno- 
rali vocabulo nuneuiiantur ; quod ei't 
cunones.” 

2 ytophen of Tournai, ‘ Sumraa De- 
crot.,’ D. viii. 1 ; “‘Nonne jure hum/ 
Non ergo por iniquitatem aut jtisi 


hmnanum iniquum est. Unde vidotur 
contra infra ((/. xu. q. 1. c. 2). Ibi 
emm dicitur : jht inujuil alum hoc 
uliua dixit buum oshc, tiliiiB istud. 
bed ibi vocat imqullatein con* 
Huetudincrn juujh gentium naturaJi 
u-qujtuti contmnaiu. Item vidotur 
luc dici, quia solo jure humano hoc 
luoum et illud tuum, et ita luhil eat 
propriiim. Jure diviiio vel juro otium 
cantmic’O, quod divinum est, et pro* 
serif itioiiea et alifi' acquisitionea et 
inducurdur et conhrmantiir. Unde 
poteat diei, jure divino, i.e. natural!, 
luhil eat proprium, jure autem can* 
onum, quod ab hominibua, quamvis 
tamon deo mspirante, invontura eat, 
aliquid propnum eat. Undo et human- 
urn dicitur aliud hujus, ahud illius.’* 
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uses the phrase jus Divinum to describe the whole body 
of religious law, whether pre-Christian or canonical, and in 
discussing the origin of this system of law he says that it 
began with the beginning of the world, and describes Adam’s 
charge against his wife as marking the beginning of the 
legal process. Others, he says, have held that the organ- 
isation of judicial proceedings began with the law of Moses ; 
but others again begin the treatment of the jiis Divinum 
with the primitive Church. When persecution ceased, under 
Constantine, the Fathers of the Church began to meet to- 
gether in councils and to enact canons for the regulation of 
ecclesiastical affairs.^ 

This is followed by a description of the various authorities 
from whom canon law has proceeded, and we must now con- 
sider this aspect of the theory of Stephen and Tiuhnus. 

Some ecclesiastical law's, Rulinus says, are the decrees of 
the greater councils of iNic(‘, Constantin oi)le, E^diesus, and 
Chalcedon ; others, of lesser councils ; others, again, are 
Apostolic canons, or decrees of pontiffs, or they represent the 
authority of the expositors of Scripture. The decrees of 
the four greater coimcils and the Apostolic canons can 
under no circunislances be violated, except by way of re- 
laxation of their rigour against, certain persons and against 
certain offences, and he cit-cs by way of illustration the 
Nicene canon against the ordination of the man who has 


‘ Stephen of Tounuu, ‘ Sunima Do* 
cret.,' Introduotiou ; l>e jure rtutem 
divmo diccndum est, et quidem Jin- 
primis de origine tphuis ct procOssu. 
Divinj Jims originom qtudain ii prin* 
cipio mundi ca'pisne dicunt. Cum 
emm Adam tie inobedioiitia argueretur 
a dorniiio, quasi aclioni excoptionem 
objicions reltitiouem cviniuus in con- 
jiigem, iinmo in oonjugis auclorem 
convertit dieons. * Mulier qunm dedisti 
milii sociain, ipsa me decipit et comodi.’ 
Sicque Iitigandi, vcl, ut vulgariter dicn- 
xnus, plaoitandt forma in ipso paradiso 
videtur oxorta. Alit dicunt, jutlicuo* 
rum ordmem a vetexi lege initjum habu- 


isso ’ Alt emm Moyscs in lego : ‘In ore 
duoium vol tiium Icstium stat omiie 
vci]>uiii,‘ In novo quoqiie testamento 
I’rtulus apostolus nit ; ‘Seeuiana igi- 
tur judicia si liabiientis, coRtemtibiles 
qui aunt m erclcsin, illoa constituite ad 
judioaiiduni.’ Alii compendiosma or* 
dioutos divmi juris a pnrnitiva sumunt 
eoc-Ieeia. Cum enim cessante martyrum 
persocufciono coclesia respirare ccepjsset 
Kuh Constantino imporatore, ccepenint 
putros eiM'ure conveniro, concilia cole- 
braro ot in eis pro divereitate negoti- 
orum ecclcainsticorum divereos canones 
ediderunt 6t senpserunt.” 
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been twice married, and the Apostolic canon that a pres- 
byter guilty of fornication must be deposed. But whilst the 
prohibitions of these authorities cannot generally be altered, 
it is different with regard to that which they permit. The 
Hficene council, for example, permitted priests to live with 
their wives, a thing now prohibited (apud nos). The decrees 
of the lesser councils, of the pontiffs, and the judgments 
of the expositors of Scripture can, for sufficient reason, be 
changed by the supreme Patriarch.^ 

Stephen’s treatment is similar, but rather more detailed and 
different in some respects. After describing the origin of 
ecclesiastical law in the passage we have just quoted, ho goes 
on to distinguish between general and provincial councils : 
General counciLs are those which include bishops from all 
parts of the world, and are held in the presence of the Pope 
or his legato, while provincial councils are the meetings of 
the bishops of a province summoned by the jirimate or arch- 
bishop. The canons of general councils must be obeyed 
everywhere, those of provincial councils are only binding 


* Ru/inufi, ‘ Summa Deerct.,’ D. xiv. 
c. 2: “‘SIcut quedam sunt qua* nulUi 
rationfl coiivelit possunt, ita mu!ta 
Hunt; que aufc pro necessitate tern- 
porum, aut pro consicierationo ctatuin 
oporteat temperari, ilia sornpor con- 
ditione servatu, ut m his quo vcl 
dubia fuorint iiut obscura, id nuvorinnis 
sequendurn quod iicc {ireccptis ovaii- 
gelicis contranuui, noc docrotin sanc- 
torum patrum iiu’eiiiatur adv'orsum.* 
Non solum do scriptura N. T. hoc 
intoiligondum est, quo ox nulla dis- 
pensatione potost convolli, sod etiam 
do quibuflJam insstitutionibus ecclesi- 
asticis. Inatitutionum namquo occlcsi- 
asticorum que in decretoruin sorio 
contmentur, alio sunt concilia patrum, 
vel ilia sell, majora — Niconum, Con- 
Btantinopolitanum, Effoisiiiuni, Calce- 
dononso — vel cetera minora ; alio sunt 
caaouea apostolorum ; alie decrota 
pontificum ; alie auctoritatcs exposi- 
torura. Ilia igitur quattuor majora 


coiu'ilia ot eanones apodolonirn in 
iiullo oftsu mutilan possunt nisi qimndo 
rigGi-o inagno aliquid stntuunt in per* 
xonns. . . . [Rulinus cites the Nicono 
prohibition of tho ordination of the 
hfumust and the regulation of tho 
ApOvStoIic canons, that a pmsbytor 
guilty of foriucHtjoa must bo deposed. 
'I'iioKO rigoruUfti carionsj liave been modi* 
lied.] Quod voro proter huru? eusum 
KUpradictiirf ooristitutioiKV^i dieirnus im- 
inutari non posso, oxau<hcndum ost 
III preccptioiiibus. Secus o.st in per- 
misKionibus ; pormisit emrn Nicena 
KyaoduH, ut sacerdotes suis utantur 
uxoribus, juxfctt illud ‘ Nicona ’ Dist. 
xxxi., c. 12, hodio tamen apud noa 
prohibetur, ut m oadom Distiiiotiorio 
plorumquo reperitur. J^oniquo minora 
concilia, decrota pontilieum, nuctori- 
tatos expositorum auctontato speemli 
sumrni patriarche causa facieiito im- 
mutan possunt.” 
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upon those who are under the jurisdiction of the bishops of 
the province. Among the general councils there are four 
which are i)re-eminent, those of Nice, Ephesus, Chalcedon, and 
Constantinople ; their authority is almost equal to that of the 
Gospels. The name canon belongs properly to the decree of 
assemblies of bishops. By “ decreta” are meant those decrees 
on Church matters which the Pope gives in writing in the 
presence and with the authority of the cardinals. “ Decretalis 
episfrola ” is a letter wliich the Pope writes to some bishop or 
ecclesiastical judge who is in doubt, and who has asked the 
advice of the Roman Church. Canons are called “ decreta ” 
and “ decreta " canons. These are the ordinances by wliich 
ecclesiastical afl'airs must be dei-ided. The order of the 
authority of these rules should be carefully considered : the 
first place is held by the evangelical precepts, next come the 
sayings of the apostles, then the before-mentioned four 
councils, then the other councils, then the decreta and 
decrctales Ejiistola', and last the sayings of the holy Fathers 
— St Ambrose, St Augustine, St Jerome, and others. In cases 
of difTcrence bet ween these, it is important to remember that 
they may be arranged under four heads — counsels, precepts, 
permissions, and prohibitions ; and even the precepts and 
prohibitions are not all ahke, — some are perpetual, some 
changeable.' 


^ Stephen of Tnnrjiai, ' Siiinma Do* 
crot.,’ Introtluclioii : “ Coneihoriim 

autern aha sunt gciicralia, alia provin- 
{.•mlia. Gcneialui difuntur, qvia> in pro- 
seuUa tlomini papa* vclojiislogati, vic«uii 
ip.siiiw gerontis, eoiiNooatis univorsaliter 
opiscopis cetcrisque protlatis ccclofaiK*, 
eolebrantur. I’roviiitiialia sunt, quai 
a pnmato sive urcliiopiscopo uhquo, 
coiuocatis ad hoc Nuhiagaucis tantum 
sms, in proviiicia hunt. In gencrolibua 
canoncs oditi ad oinnns ecclesias vim 
auam gonorahtcr extendunt, ot qui oos 
non obsort ant pro transgressonbus hab* 
entur. Qui autem cuiioncs in provin- 
ciahbug editi fuenrit conciUis, pro- 
vinciain non cgrudiuntur, nec ahos 
coercont, mai qui jurisdiction! illorum 


cojiiprovinciahum epiacoporum sub- 
jocti sunt. Indo cst eliam quod 
canoiuiin alu diuuntur genoralcs, i.o. 
ill gciiorah conciho pioditi, alu pro- 
vmcialts, i.c. in proviiit-mh synodo 
promulgati. Inter goncniha vero con- 
cilia nil. sunt pnncipalia, quam fore 
evangeliis coinparantur : Nicuinum, 
Ellesinum, Clialccdoiieiise et Coustan- 
tinopuUtanum. Propne ergo dicun- 
tur caiiouos, qui in conciiiis auctoritato 
muitorum epiacopum promulgantur. 
Docrcta sunt, qum dominus apostoh- 
cus super aliquo negotio ecclesiastico 
prflDBontibua cardmalibus ot auctori* 
tatem suam prinstaritibus constituit 
ot in Bcriptum redigit. Decretalis 
epistola est quam dommus apostohous 
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Stephen’s discussion is notable specially for its definition of 
the nature of papal decreta and decretalia, and for its classi- 
fication of the authority of the various canonical rules. The 
definition of the papal canons is interesting, and probably of 
some importance, but we have not found any parallel dis- 
cussion of it in the works which wo are now treating. As 
to the circumstances under which the canons may be altered, 
he discusses this point in much the same terms as Eufinus. 
That which is contained in the Gospels, in the words of the 
apostles and in the four general councils, and that which 
belongs to the articles of the faith, without which a man 
cannot be saved, these things cannot be altered ; other 
canonical rules may be changed, but not these. Yet there 
are some possible modifications of the canons of general 
councils, and even of the apostolic canons. On this point 
there is no difference between him and Eufinus. ^ 

Canon law, then, if wo omit for a moment the regulations 
which are directly taken from the Scriptures, represents the 
legislative authority of the Church and of the Eoman See, but 
that legislative authority is not entirely free and unhampered. 
Eufinus points out that there is one very important dill'orence 
between secular and ecclesiastical law — that is, that while 
in secular jurisprudence new laws always override the old, 
this is not the case in ecclesiastical law, for, on the contrary, 

aliquo epiecopo v’Cl alio judico ecclesi- omnia sunt communis rnutena omnium 

astioo super aliqua causa dubituiito do jure divino trat tuutiuin. Quiv, 

et ecclebiam Ronianam consuleiit^', quomam iioimuTrKjuain sibi adversan 

rCBtTibil et ei transmitlit. Xndifier- videntur, qiiadiifuna circa }i«ec con- 

oiiter tamcn et canoiies docrota et e sidoraiida I'st inspcclio. 

oonverso decreta canonos appellautur. CoastitutioiK s cium ecclGsiastica} 

Hare sunt, quibus occlesiastica iiegotia proditm hunt qu&dam secundum con- 

et tractan habent ot terminan. Hsec siliura, qtiaedam secundum praicoptum, 

tamen in decisiono causurum eccleei* qujeduni secundum perrnissjonein vel 

asticaruiJi diljgeiitia est tenenda, ut uidulgentiam, quaidam secundum pro- 

pnmum quidem locum obtmeant ovan- hibiUononi.” {Stephen goes on to ex- 

gehca pr»cepta, quibus cessantibuH plain these terms, and to sliow how 

apostolorum dicta, deindo quatuor even of Iho ‘ Pra*ceptiones ’ and ‘ Pro- 

pra?dicta concilia, postoa concilia hibitioncs ’ some are perpetual, others 

reliqua, tandem decreta et decretaies changeable.) 

epistola; ; ultimo loco succedunt verba ^ Stephen of Tournai, ‘ Summa De- 
aanctorum patrum : Ambrofiit. Angus- cret.,’ D xiv. 2. 
tini, Hieronymi et aliorum. £t haec 
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it is frequently tbe case that the old laws cannot be over- 
ridden by new. The principle (ratio) of secular law is not 
the same as that of the divine laws.^ He is here drawing out 
the principle which is contained in his classification of the 
canonical sources, and which is repeated by Stephen, that in 
some points the Church has not authority over its own legis- 
lative system. 

We must for a moment consider the significance of the 
omission, in tlic.so clas.sifications, of one important source of 
canon law, that is, the custom of the Clinrch. We might at 
first sight he inclined to think that this is due to some 
tendency to depreciate the importance of this element, and it 
is, of course, possible that something of this may he the case 
here, but in other places liufinus makes it clear that he 
follows Gratian in admitting the importance of a general 
custom of the Church. In the earlier part of that passage of 
which we have just cited the conclusion, Eufinus discusses the 
question of prejudicatio — that is, as I understand, the ante- 
cedent invalidity of certain legislation. His immediate 
subject is the question of dispensation, to which we shall 
presently return ; and after saying that some laws can be 
dispensed with and olhers not, he says that some laws 
prejudicantur, cither becau.se they are opposed to some 
previous constitution or to some custom ; and then resuming 
the subject a little later, Kulinus inquires what canons in 
particular prrjudicaniur, and mentions first those which 
clearly contradict either general custom or the consUiulio 
of some greater authority, and he mentions as an example 
of prejudicatio by general custom that decree of Pope 
Tclesphorus which Gratian had said was invalid because it 
had never been received by the custom of the Church.® 

^ Rufiiius, ‘ Summa D(xto<.,’ C, i Q. infra do eoxiyeor. Dist. iii, 22.” 

7, Diet. (init. ikI c. 0: “Non onim * Rufinus* ‘Summa Dccrot.,’ C. i. 
ad ranoiP’s I'lla rt'^fula tralntur, quo Q. 7, J)ic( Grat. ad c. 6 ; “ Scien* 

in hunianis logibu-' habotur, kciI nt d\ini est quod statuta canoaum quodam 

semper nova stututa pre'-enbant an* sunt indi«pensnbiba, quoJam dis- 

tiquis , sod frequonlius aiitiqua novis ponsantur, qumdain otiam prejudican- 

prejudieant, ut supra Dist. I, 28. (ur. llcru que prejudicftiitur, aha pre* 

Keo nurum, quia aha ratio ost sccu- judicantur contrariotato constitutionis, 

lai'iuni cauaaruni, aim divinarum, ut aha contranetate consuetudiuis. . . « 
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It is clear that Eufinus had no intention of differing from 
the doctrine of Gratian with regard to the importance of the 
anthority of custom as a source of canon law, but it is, of 
course, possible that he may have differed from him or from 
other canonists with regard to the actually existing force of 
custom. Euflnus was clear that if custom now abrogates 
canons, it only does so with the consent of the Pope, just as, 
he says, now that the Eomaii people have transferred their 
legislative authority to the emperor, thch- custom can only 
abrogate the civil law with his consent. There are also some 
canons of the ancient Fathers, such as those of Nice, which 
cannot be changed even by the Pt>pe or by custom. 

There is nothing in the work of Stephen of Tournai to 
indicate his attitude clearly. In one ])lace, indeed, he 
speaks somewhat disparagingly of custom, — this is when 
he says that Gratian had set about his work because, 
through more ignorance, the Divine law was falling into 
disuse, and the various churches were living rather by 
custom than by canon law : this, ho says, was deemed by 
Gratian to be perilous, and fberebm'. he set about the collec- 
tion of the laws of tlie eouncils and Fa t hers. ^ But it would 


Nunc vidcnclurri, que canonum statuta 
projudliccntur. Ilia quidcm proju<ii- 
cantur que, cum suit in purticulnri* 
bus eoncihis prornuly:n(a, vol do rebus 
non adco noccsbariis constitnta, un- 
placabilom contiariotatein jiatuiiitur 
vol a gpnerali consuetudiiio, v'cl a 
miijon.s ot potions aupUuitntiH consti- 
tutiouo. A poncrali fonHiictiidiiu*, 
sicut illud Jocrotum Telcsplion ]»a{)e, 
quoci cst supra Dist. iv. c, ‘ Statumnns * 
(c. 4) pluraquc siiriihn,.’' Cl. ]> lOu. 

^ Kufinus, ‘ Sumnia Derrol.,' D 4. 
Off. veto. : “ Ubi demonhlrat quo- 

runclam decretorum oxeinplo nonnulltis 
etiam legos 0 ( cIobiabLicas esso liodii; 
abrogatas per mores utiqu« ntontiuiii 
in contrarium. Kt lioo consensu 
exaudias, sumini pontificis ; sjcut cnirn 
hodie sine aiictoriLato vel consensu 
imporatoris leges non possunt statui, 
sic etiam nec infirmari, quia populus 


Komonu.s ei ot in ourn omno suum 
imperuim ct potostatem concessit ; ita 
absqiio confl(*iontui efc assonsu summi 
patiTftrcIuc (uinodos bicut non potuorurifc 
fj(5iT, ita HOC irntnn. Non autom istain 
tlorogationem goneralitor iiitpliigas in 
omnibus' decrctis ; antifpiorum eiiim 
pairiim ct VGriPiabiiun uin stututa, quo 
pro umiuuni rccloyiaruni statu coii- 
Hprvniido ydena auctoritate sunt pro- 
iimigata et totius peno mundi jam 
(onsccruta rovorentia, sii-ut canones 
Niconi of hiH similcR - ilia, inquam, 
uequo auctovitato Apostolici nequo 
more utontiuni alitor valent ovaciian, 
lit infra Oist. xl. c. I, 2, 3, 4, et infra 
Disf. XV c. Kicut (c. 2) et C. xxv. 
q I. c. Divmis (c. 2) violatores (c. 6) 
contra palrura (c. 7) et Q. 2 c. Insti- 
tutionis (e. 7).” 

* istephon of Tournai, ‘ Summa Do- 
crot.,’ Introduction : “ Causa opens 
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be foolish to take tliis as a serious criticism on the place of 
custom in the system of canon law.^ 

We turn now to consider the treatment by these commen- 
tators of the legislative authority of the Pope. We have 
already seen in the classification of the sources of the canon 
law by Rufinus and Stephen, that the decreta or decretalia 
of the Pope have the authority of law,^ and we have just 
quoted the passage from Rufinus in which he says that just 
as civil laws cannot be made or abrogated without the consent 
of the emperor, so also canons cannot be made or unmade 
without the knowledge and assent of the Pope. The autho- 
rity of the Pope is therefore necessary for all legislation, and 
he has also the power of promulgating canons by his own 
authority. In other passages Rufinus says he has the autho- 
rity of making and interpreting the canons,’ and exj)lams 
this as being due to the primacy of the Roman Church.* 
Siepheii, as we have seen, while de.scribing canons as being 
in the sirict sense the decrees of general <JOuucils, adds that 
the Papal decreta and decretalia arc also called canons,® and 
in another passage he says that the Popes alone have autho- 
rity to make canons.® This might mean that the Popes are 
now the sole legislators, as Justinian claims that the emperor 
had become but this seems hardly consistent with Stephen's 
own earlier statement as to the authority of general councils 


oat. Cum por ij’noraiituim jua div- 
inum jam m dcsuotuduicm dcvcmict, 
et siiigulae eccloeia* conauotudmibua 
potiUB quam caiionibus regereutur, 
perjculoaiim roputsns id, Gratianas 
diveraoB codices coiKiiliorum ot patrum 
capituki continontes collogit, etc.” 

^ For Stcplicn’s treatment of custom 
and rn'iJ law, cf. p. 157. 

« See pp. 183. 181. 

* Rufinup, ‘ yumma Dourot.,’ D. Ixx. ; 
” Sciat summum patriarcliam qui auc- 
toritatom habet condondi ct intorpre- 
tandi eanonert.” 

* Rulinus, ‘ Suinma Decret.,’ D. xix. : 
”‘Do epist.’ Sujini do auctontato can- 
onum egit, hic de moinento decretalium 
dpistolarum tractat, ostendens cos ejus* 


dem auctontatiB foro, cujus et cauones ; 
propter pnmatiim Romano ercloaie, de 
quo etiam hie mentioiii'm facit.” 

* Soo p. 184. 

* Stephen of Tournai, ‘ Summa 

Decret, ’ D. xx. : Notandum, quia 

lu dotecminaiulis causia ecclosiasticis 
docrotales apostolicorum epistolee 
sacTOrum librorum expositionibus 
praeponuntur. Soli emm npostolici 
JUS habeiit condendi canonos, vel oa 
qua5 loco cauonum habenda sunt. 
Sanctorum autem patrum Iibros aac- 
ro3 exponentmm .soripta pra.“ponuntur 
etiam ipaia apostolicis in sententiarum 
pondere vel obacuntatis mterpreta- 
tione.” 

’ Cod., i. 14 ; XU. 3 and 4. 
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held in the presence of the Pope or his legates, ^ and it seems 
most probable that Stephen is only contrasting the legislative 
authority of the Pope with the absence of legislative authority 
in the writing of the Fathers. 

However this may be, Stephen clearly agrees with Gratian 
and Eufinus that the Papal decreta and decretals have the 
force of canons. In one passage he uses a phrase to describe 
the relation of the Popes to the canon law, which he probably 
drew from the civil law. He speaks of him as legibus 
eoilesiasticis absolutm ui prhiceps ciinlihm, but adds that 
he keeps the laws most carefully.* This phrase of Steplien 
should be compared with the passage of Gratian on the rela- 
tions of the Pope to the canon law, which we have considered,® 
but what exactly Stephen understood it to mean it is diffi- 
cult to say — as difficult as it is to interpret the phrase with 
regard to the om].icror in the civil law. We have elsewhere 
suggested that probably the phrase finds its best interpretation 
in the parallel of the dispensing power of the crown, and it 
is probably in the same direction that we must look for the 
explanation of the phrase in relation to the Pope.^ 

The Pope has then the authority of making and unmaking 
canon law, but this authority is not unrestricted. Eufinus 
restates the judgment of Gratian, that the Pope cannot make 
canons against the authority of the Gospels or the decrees of 
the Holy Fathers, and again cites the case of the invalid 
decree of Pope Anasf asius.® Neither custom nor the authority 
of the Apostolic See can abrogate the statutes of the ancient 
Fathers which were promulgated with lull authority for the 
preservation of the whole Church, and are preserved by the 
reverence of almost the whole world — such as the canons of 


^ So© p. 184. 

* Steplien of Tounmi, ‘ Summa l)e- 
cret. De (Jons.,* D. i. c. C : “ ' Cujn onim.’ 
Probat a majon canonos sorvamlos . 
cum ©nim ponlifox lepibus oct-lesjas- 
ticis solutus ut pnneeps civilibus, oas 
integerrime conservet, patet noimncm 
inferiorum contra oas venire debere.” 

® See pp. 173-175. 

* See vol. i. p. 229, 


® Rufinua, ‘ Surama Decret.,’ D.xisc. ; 
“‘Deepist.* SiinteniHi clocrrtalGa epis- 
lolaf qiias u<i provinoias vol personas 
pro duersia nogofcjia sedos Apostolica 
(brexit, <pic Omni devotion© sunt ciis* 
todiende, nisi precept, is evangohcis vol 
decrelis sanctorum patrum inveniantur 
adverse, aicut epistola ilia Anastasil, 
‘ aecundum * infra liac Dist. (c. 8).” 
Cf. p. 171. 
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Nice and other similar canons.^ It is true that there is no 
passage in Sl.ephen which is exactly parallel to this, but there 
is no reason to suj^pose that he would have differed ; it is 
after all only the direct application to the Pope of these 
general princijiles, in which Stexihen agrees with Eufinus, that 
certain parts of tihe canon law — e.g., the canons of the four 
first general councils — cannot be abrogated by any later 
authority. “ 

We conclude that Riitinus and Stephen agree entirely with 
Gratian in holding I, hat the Poi)e has the same legislative 
authority as the general councils of the Church, and that his 
co-operation is necessary for them ; w'hile his legislative au- 
thority has the same limitations as their authority, namely, 
that there are some parts of the Church law which cannot 
be abrogated or overridden by any now legislation. 

We turn to the question of dispensation. Kufinus deals 
with this very carefully in one passage. He first defines 
dispensation as a special relaxation of canonical law, made by 
him who has authority to do this for some good reason. He 
then adds that there are some canons from which there can 
be no dispensation, and others which can be dispensed with. 
Those canons are not ilispensable which are directly founded 
upon the moral law or the Gospel or the institution of the 
Apostles, and he gives as exanij)les, the fulfilment of a vow, 
the prohibition to marry a second wife while the first is alive, 
the law that a man who is not ordained cannot ordain another 
or celebrate mass, the law that a man must not purchase 
ecclesiastical ollices. No necessity of circumstance or time 
can ever enable a man to violate these wit bout sin ; some in- 
vincible or unavoidable ignorance may x)erhaps excuse him. 
The reason for tliis, Eufinus says, lies in the fact that these 
rules are all jrart of the natural law, and against this no dis- 

^ RufiliuH, ‘ Sumrna Dpcret.,’ D. iv. : peno iimncii jam eonsocrata rovorentia, 
\ero.' Kon aiilpni istam dorogtt- Hicufc canouos Niooni et Ins similes — 
tiouem gonoroliter iulolligas iii omnibus illn, iiiqunm, neque Riictontate Aposto- 
decretis ; antiquorum enim pnlruin ct lici nt'que more utentium ahtcr valent 
veueraLiliorum statuta, que pro oinni* ovacuan.” 
umocclesiarum Btatu consorvando plena * Sue p. 185. 

auctontate sunt promulgata ot toiius 
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pensation is valid. Other canonical rules, which were pro- 
mulgated and confirmed only by the authority of the holy 
Fathers or their successors, can be dispensed with, and he 
gives as examples, the rule that monks should not celebrate 
mass in public, or that a man who has done public penance or 
been twice married should not be admitted to the ranks of 
the clergy. ‘ 

We may compare with this another passage in wliich 
Eufinus lays down the same jirinciple that there can be no 
dispensation from the natural law, admitting only one excep- 
tion — that is, when a man has to choose between I wo evils, as, 
for instance, if he has sworn to kill his brother ; “ and in yet 


^ Rufinua, ‘ Summa Dooret.,’ C. i. Q. 
7 (Diet. Grat., ad c. 6) : ** Nisi rigor 
diacipliiio rclaxotiir quandoque ex di«- 
poiisationo raisoricordie. . . . Vide- 
amus igitur ante omnia, quid bit 
diapensatio et iinde dicatur, ot quo 
canonum statuta rccqiiant dlspell.^a• 
tionom ot quo non. Et quo i«int 
dispensabiha, quando possint disponsuri 
et quando non. Kst itaquo dispon- 
eatio ; justa causa facionte ah eo, 
cujus luUrcbt, canouifi rigotis easualia 
facta dorogatio. ost uutem dis- 

pensatio per similitudmom a fuinilie 
procurations. Sicufc onim ibi fiat dia- 
pensatio, cum diversis divorsa ponsan- 
tur---j.c, pensa ju.stilio, equilatjs ot 
diacretionis proourantur, ita in familm 
ecclosiastica non solum pro divorsitate 
personarum, sed rt rerum vel tom- 
porum divoxso inodo canoncs roiax- 
antur. Sciondum autom est quod 
statuta canonum quedain sunt indis- 
pensabilia, qutedam dispensantiir quti*. 
dam etiam prejudicantur. Item quo 
prejudicantur alia prejudicaiitur eon- 
trariotato conaLitutioms, alia contrarie- 
tate conauetudinie. Et quidein iudis- 
pensabilia ilia sunt quorum mandata 
vel interdicta ex lege moi ahum velevan- 
golica et apostohea institutiono princi- 
paiiter pendent, soil, ut qui abi.olutua 
votum fecent reddat, ut vir viveiite 
uxore aham non ducat, ut nuUus in- 


consoeraluw ahum eonsoerot vol miHsam 
celobrct, ul nullus dona ceeloBiastica 
per pecuniam acquirat, ot cetera que 
prudonti meditatori fncilhm© occur- 
niat. Tttim noquo tomporum nequ© 
reriim noe»\S'-itatc uJlo casu valent sino 
peocato violan, nisi forte invincibilis 
ignorunlia vol iiio\ itabilis exciisaret. 
Et qimro hoe ? Quia omnia hoc statuta 
partes f.unt juris naturulis, adversus 
quod nulla disponsutio admittitur, ut 
supra dicitur Diwt. xiii. §, ‘ Item 

odvorsus.’ DiHponsabihu vero sunt 
cetera statuta canonum quo sola aanct- 
orura postonorumquo patrum uuctori- 
tate prorrjuJgata sunt ot firmata, ut : 
nO inonachi publiiio missam colobront, 
no ])ubhce ponilontos vol bigami ad 
cleium jiromoventiir, ot sirmha. . . » 
Et quidom Bundint disponaationcra 
fieri noeessita.s et utihtas, proliibent 
earn onormita.5 porsono ot eiionnitas 
roi.” 

* Rufirius, Summa Decret.,’ D. 
xiii. ; '* ‘ Item adv. jus nat.’ Demon- 
Htravit HUpeiiuH, quomodo jus natural© 
ditferat a oonstilutiono et a consuo* 
tudiue dignilato ; nunc aporit, qualiter 
al) oisdem diacropot Kcntentio rigore : 
qmppe contra jus natuiale, exaudiaa 
quoad precejita et prohibitiouee, nulla 
dispensatjo tolleratur. Quod in illo 
capitulo insiuuatur, quod ait : ‘ Ceterum 
consuetudini et consUtutioui xiropriUB 
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another passage he says no dispensation can be granted 
against the Kew Testament.* This is an important statement 
of principle, important in its reference to the natural law, and 
also in its exposition both of the extent and of the limits of 
the dispensing power. The importance of the subject will be 
recognised by any who have any acquaintance with mediieval 
history. 

We wish that we were able to discuss the theory of the 
commentators on Gratian more completely ; unfortunately 
only a few of these are as yet accessible in a printed form. 
We shall not be in a position to discuss fully the development 
of the theory of the canon law on such a vital point as that of 
the legislative authority of the Pope till the mass of un- 
printed material has been fully e.xamined. Especially do we 
regret that we cannot use the ‘ Summa Decreti ’ of Huguccio. 
The only portions of this important work which we have been 
able t o use are those fragments quoted by Schulte in his work 
‘ Die Stellnng der Concilien,’ &c. Among these we find some 
important phrases on the authority of Papal decretals. 
Huguccio discusses the regulations as to the circumstances 
under which a case may be taken from the inferior comts to 
Rome, and he concludes by saying that he trusts the ancient 
decrees and t he new councils rather than the decretals ; and 
again, on the same subject, he says that appeals, even before 
the trial of a case, are act ually heard in Rome, but he is con- 
cerned, not so much with what is actually done, as with what 
ought to be done. 2 These passages illustrate an interesting 


sepo rigor subtrahitur,’ ut infra hab- 
etur : ‘ Siout quodam ’ . . . ‘ nisi duo 
mala ita urgeant, etc.’ Magist. Grati- 
anu.'’ sic dicit hie quai^i filiqiiifl ei(5 per- 
plexus Sit aliquando inter duo mala, ut 
non possit vitaro alterum, quin dolin- 
quat. Exempli catisa juravit qmdam 
homo intertieore fratrom Ruum.” 

(For the meaning of tho phriiso “ ex- 
audiae quoad procopta et prohibitioncs” 
eee pp. 103, 106.) 

^ Rufinns, ‘ Summa Decrot./ D. xiv. 
2 : “ Non solum de senptuns N,T. hoc 
iutelligeodum est, que ex nulla dis- 


pensatione jiotcst convt'lli.” 

* Huguccio, ‘ Surnmn Decret.,’ C. ii. 
Q. 6, Pr. : ‘‘ Sccuiuiutn canones voro 
ot ante et post aoritentiam ot quando- 
ounquo quia vult appellaro, potost 
appcllaro, Iite tamt'n contestata, ut 
infra eadem fgua-Ptiono) ‘non ita’ (c, 
18), ot in conciho Romano ‘ Repre- 
honsibiliB.’ Decrotaloa tamen Alexandri 
ot ante htom contestetam admittunt 
appollfttionem, ut in extra, ‘ Cum 
Bacrosancta, sicut Romana, consuluit.’ 
Sed plus credo ontiquo decreto ©t 
novo concilio, quam decretalibus. De 
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attitude towards the Decretals, but whether it is more than 
an isolated opinion wo are not in a position to say. It is 
perhaps worth while to notice that in another passage, wliich 
Schulte has quoted, Huguccio suggests that in one of his 
Decretals Poije Alexander is speaking rather as a teacher 
who is giving his opinion, than as Popo.‘ 

One other canonist, Damasus, at a rather later date, 
but still earlier than the publication of the Decretals of 
Gregory IX., has some important remarks on the authority 
of modern Decretals of Popes. Of this Damasus two works 
have been printed, one on the civil law and one on the 
canon law. The latter, which is known as the ‘ Brocarda ’ or 
‘ Burchardica,’ consists of a series of discussions, in which a 
thesis is propounded, all the relevant authorities are quoted, 
first those in favour, then those against it, and finally a solutio 
is added. The thesis with which wo are now concerned is this, 
that when there is a difference between various consf ilutions, 
it is not the later but the earlier — those, that is, wiiich are 
nearer to the Apostolic simplicity and truth — which should 
prevail. Damasus cites a number of passages in favour of 
this view, and a smaller number against it, and then concludes 
that if there is a contradiction between some constitutions of 
recent Popes and the general canons wldch are approved by 
the authority of Holy Scripture, the latter must iJrevail, as 
being agreeable to the Divine will and the principle of equity. 
It must be remembered, he says, that the former Popes had 
the same power as the modern, and have greater authority 
on account of their antiquity : he is, indexed, worthy of 
anathema who endeavours, with whatever excuse, to destroy 
those things which are well ordered. He refuses to accept 
the authority of the comment on the canon postea quam 


facto tomen quotidie admittitur talia 
appeliatio.” 

Id- id. c. 18: “ Sed jam Roraana 

erjclesia recipit tabs appellatioues, sc»l. 
ante ingresaum canste ; sed non con- 
sidero quid fiat, sed quid fieri dobeat.” 

(From J. F. von Schulte, ‘ Goschichto 
dor Quellen und Literatur des Canon- 
ischen Rechts/ vol. i. p. 165, note 26.) 


* Huguccio, ‘ Summa Docrot.,’ C. 
XKVii. Q. 1, Pr. ; “ Quiet ergo dicemns 
quod Alexander in suis decretalibus 
utitur dialinotione solernnis voti et 
ftimpbcis, ut in extra ‘ Gratum ’ ©t ‘ fere 
tota eccloflia ’ ? Dico quod Alexander 
ibi loquitur non ut papa, sed ut 
magister spcuadum Buam opinionem.** 
— Id. id. id. 
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(C. XV. Q. 2. 21), because these are the words of G-ratian, not 
of the canon, and he puts aside another passage because there 
the opinion of Jerome, which is supported by the testimony 
of Scripture, is superior in authority to that of the Council.^ 

This passage is interesting, but its significance must not be 
exaggerated : we have already seen that Gratian and the 
commentators whom we have been considering are careful to 
state that there are ancient canons which no authority can 
change. 

When we finally turn to the theory of the Canon Law in 
the Decretals, we must begin by observing that in the main 
they assume the general principles which we here discuss ; 
they do not go over them again, we think that they take 
them for granted. Two points, however, require some notice. 
The first is the question of the place of custom in Canon Law. 
We have already discussed this in a previous chapter, and 
we need therefore only repeat that, whatever ambiguity there 
may be in the position of Gratian or his commentators, the 


* Damasiis, ‘ Biirchardica,’ R. J43: 

** In divorsia et contrariis const.itu- 
tionibus non pOfl(-criorfifl, aod vetores 
Apostolicff! fiimpheitato, et vontato 
proprioB prtrv'alont. 

“Pro. — Sup. viii. Dist. ‘ ai solom.’ — 
Sup. vjj]. Djst. ‘ quao contra,’ et 
c. ‘/rustra.’ — Sup. ix. Dist. ‘bana.’ 
— Sup. xi. Dist. ‘ nolite,^ ot c. 
* quia nesciat.’ — Sup. 1. Dist. 

' domino,* § in fine —-Sup. xxv, 
Q. 2, ‘ sunt quulom,’ ot c. 

‘ dicenti.’ — Sup. xix. Diet. ‘ nulh.* 
— Sup. xxxviii. Diat. ‘ relatum,’ 
§ et ideo. 

“Contra. — Sup. xxv. Q. 2, ‘ postoa 
quam,’ § his ita — D do icpibus, 

‘ non est nov'um.’— Sup. xxxvi. Q. 
ult c. ult. 

“ Solutio, — Si per novorum pontjfi- 
cum constitutiones involiatur quiodam 
diversltas, et discrepantia in veteres 
canonea gonerales, sacrarum literarura 
auetoritate probato.s: preevaJore et ofFoc- 
tui inancipari dobent lii ; cum quod 
vohiutati divinffi et a>quitatia ratioiu 


convomant ; ut in illo, ‘ dicenti ’ (C. 
xxv. Q 2 ]<>} at innjorein continent 

pictatom, ut in illo ‘ sana ’ (Dist. ix. 11) ; 
turn etiam quod antenores Pontifioes 
ut non nuuoris potewtatis ita majoris 
auctontatis sunt propter antiquitatem 
lit. in illo ‘ tlonnno ’ (Dist. 1. 28, § 3), et 
valdo incongruum et anathomate dig- 
num judicatur. iiiti quempiam quanta- 
curnque rationis excusationo, quie bene 
sunt ordinata roscindoro, et exemplo 
tlocere o;t‘toro«, quemodtnodum quan- 
duquo, eua etuim constituta dissolvant, 
ut C. xxv. Q. 1, ' genorah ’ (c. 11) 
atquo hoc ost submovero ac transferre 
torroinos quoi* ** po^uorunt patres, ut C. 
xxiiii. Q. 3, ‘ tranbiforunt ’ (c. 33) et 
C. xxv. Q. 1, ‘ qua3 ad perpetuam * 
{c 3) N'on obstat. c. ‘ posteaquam ’ 
(C xxv Q 2. 21) quia in § sub- 
junguniui, verba Urntinni, non can- 
01113. Nequo obstat c. ult quia ibi 
Hententia liieroiiymi antiquior, tosti- 
inomo senptur® accedente, pr^fertur 
foncilio.” 
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theory of the Decretals is clear — ^namely, that custom, if it 
is “ rationabilis et legitime 'praescripta,” that is, if it is not 
contrary to “ reason and it has continued for a legally defined 
period of time, overrides even positive written law.’^ 

The second matter is the treatment in the Decretals of the 
legislative authority of the Pope. For this we must take 
account not only of the Decretal letters contained in the 
collection of Gregory IX., but also of at least one or two 
which appeared in earlier collections. Between the time of 
the publication of Gratian’s ‘ Decretum ’ and the pubbcation 
of Gregory IX.’s collection of Decretals, five collections or 
compilations of Decretal letters had been put out— the first 
two and the fourth on the responsibility of private persons, 
but the third and the fifth by the authority respectively of 
Pope Innocent III. and of Pope Honorius III. 

The papal letters prefixed to these collections were of con- 
siderable importance in determining the character and the 
future development of canon law. In the first of these 
Innocent III. writes to the masters and scholars dwelling 
at Bologna, and sends them a collection of Decretal letters 
made and arranged by P. Beneventanus, and authorises them 
to use these both in the courts and in the schools.* In the 
other, Honorius writes to Tancred, the Archdeacon of Bologna, 
sending him a collection which he had caused to be made of 
judgments by himself or bis representatives, and he instructs 
Tancred to have those formally imblished for use both in 
courts and schools.* 


' Soe p. 158, note 1. 

* Compilatio jii,, Introductory Letter: 

Innocentius Ep. servus sorvonun Dei 
universjs znagistris et scolaribus J3o/jo- 
ruffi commorantibuij salutera et aposloh' 
cam benedictionom. Devotioni veslra? 
insinuatione prajsoutium innotoseat, tie- 
cretales opistolas a dilecto fiho magistro 
P. subdiacono et notario nostio com- 
pilaias fidehter, ot sub comijetontibuu 
titulis coUocatas, m nostna usque ad 
acii. annum continen registria, quas 
ad cautelam vobia sub bulla nostra duxs- 
mus tranamittendas, ut eiadern ab&quo 


quolibot duliitationia 8cru))ulo uti 
pobsitis, cura opus fuont, tain in 
judiciis quam m soliolia.” 

* Coinpdrt-tjo V. Introductory Letter ; 
“ UononuH Ep. sitn ns yervoium Dei, di- 
lecto tilio magistro Tancredo, Arciii- 
iliuoirio Boiioiiionsi salutem ot apostoh- 
<jam boiiodictionoiii. Novai causarmn 
omcrgentium questionos novis exigtint 
deciMoiiibus terminari, ut BiriguUs inor- 
bis, ( ornpotontilms reinedus deputatis, 
JUS suum cuiquo salubriter tribuatur. 
Lipofc igjtur a quibusdam prodecoasori- 
bu9 nostna per ea quo suis tempohbuB 
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With these we must now compare the letter prefixed by 
Gregory IX. to the great collection of Papal Decretals which 
now forms the second part of the ‘ Corpus Juris Canonici.’ This 
is addressed to the doctors and scholars of Bologna. Gregory 
explains that he has caused Baymund, his chaplain and 
penitentiary, to make this selection of the constitutions and 
Decretal epistles of the former Popes, — the number and variety 
of these had been a cause of confusion in the courts ; and he 
has added some eon.slitutions and Decretals of his own. He 
desires that this collection alone should be used in the courts 
and schools, and strictly forbids any one to make any further 
collection without the authority of the Apostolic See.^ 

The importance of this letter and of the collection of the 
Decretals by Gregory IX. i.s certainly very great. The De- 
cretals, to which were added later on the “ Sixt ” and the 
“ Clementines,” became for all practical purposes the law- 
books of the Cliui'ch : it is true that the ‘ Decretum ’ of 
Gratian came in some way to be treated as the first part 
of the ‘ Corpus Juris Canonici,’ but the Decretals became the 
principal law-book of the Church, and the commentaries on 


Biint dc^cisa, forma fnturis negotiie pro- 
vide ftit rcUcta, quia tamon prodiga 
rerum natura socuiidum variolates 
multiplioium casuum parit cotidio 
novBft causas, nos qviasdam opistolas 
decrclalos suj^or hin, qu© noetns 
euborta tomponbus, per nos vel 
fratrea nostroM decidinius, vol otiam 
aliis d© ipsam coiikiIio fommjsimus de- 
cidonda, compilari fecimiis, ct tibi sub 
bulla nostra duximus dcstinendas. 
Quocirca discrotioni tuic per apostolica 
erripta mandamus, quatinus ois solemp- 
niter publicatis absque ullo scrupulo 
dubitationis utans ot ab ahis rocipi 
facias tarn m judiciis quam in 
scholis.” 

^ DecTGtals, Introductory Letter : 
** Gregorius Ep. servus servorura Dei, 
dileotis filiis doctonbus et scbolanbus 
universis Bononiao commorontibus saiu- 
tem ©t apoatolicam benodictionem. . . . 
Bane diversas constitutiones ot decre- 


tales ©pistolae proideccsaorum nostro- 
rum, in diversa disporsas volumina, 
quam aliqua^ propter nimiani similitudi- 
iiern,et quiudam propter contranotatem, 
tionnullao otiam propter sui prolixita- 
t<im, confusionom inducero videbantur, 
Hliqnio voro vugabantur extra volumina 
Bupradicta, quuB tanquam iiicertas 
frequenter in judiciis vacillabant, ad 
c-ommunem, ot maximo etudontium, 
utilitatem per dilectum filium fratrem 
Haymundum, capellanum et pamiten- 
tiarum nostrum, ilias in unum volumen, 
rcsecatis suporfluis, providimus redigen- 
das, adiicentoB constitutionos nostras 
ct decrotalen cpistolaa, per quas non- 
nulla, qufo in pnonbus erant dubia, 
declarantur. Voloiites igitur, ut hac 
tantum compilation© univorsi utantur 
in judiciis et in scholis, diatnctius 
prohibemus, ne quis pnesumat aliam 
facore absque auetoritate aedis apos- 
tohees special!.” 
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the ‘ Decretum ’ now gave place to the commentaries on the 
Decretals. But this is not the same as to say that these 
letters mark a new departure in the theory of canon law. 
We have already seen that Gratian quite clearly places the 
legislative authority of the Pope alongside of that of the 
councils/ and that the commentators whom we have dis- 
cussed, except Huguccio, clearly take the same view.® We 
cannot, therefore, recognise that the letters make any change 
in the theory of the legislative authority of the Pope, though 
they may be said 1o represent a great development in the 
importance of his position as legislat or. 

Two phrases of the Decretals we may finally take as rep- 
resenting the completed Roman theory of the canon law. 
The fir.st is indeed of a considerably earlier date than the 
publication of the Decretals by Gregory TX. It is a phrase 
of Pope Paschal II. on the subject of the oath of fidehty and 
obedience to the Pope which was required by an archbishop 
before he could receive the “ pallium.” Paschal says that 
some people urged that this ivas not ordained by the councils. 
He indignantly repudiates the notion that the councils had 
imposed any laws upon the Roman Church, for it was the 
Roman Church which called together the councils and gave 
them authority.® This is a strong statement, but it should 
be compared with Gratian’s elaborate discussion of the relation 
of the Pope to the canon law in the 25th “ Causa.” * The 
other phrase is one of Innocent III., who speaks of the 
Roman See as the fountain from which laws are derived,® — 
a terse mode of expre,ssing the concept ion of the legislative 
authority of the Roman See. 


* See pp. 170-170, 

2 Seepp. 188-193. 

^ Decretals,!- 6. 4: “ ‘ PascliaJis Pan - 
ormilano Arcliiopjscopo.’ Aiimt m 
conciliis statutum non invenin. qua^^i 
Romans ccclosia; logom concilia uUa 
prscfixerint, quum omnia concilia per 
Roman» ecclesne auctoritatem et facta 


bint, ot robiir accepermt, ot in eorum 
slatuils liomnni Pontificie patenter 
cxcjpiatur auntorjta.8.’* 

* ype pp. 171-175. 

^ DecrctnLs, i. 33. 8 r ** Quum a nobis 
nijuriaruzn actio non deboat exorin, a 
quibna jura tanquam a fonte ad coteroa 
denvaiitur.” 
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CHAPTER X. 

THE THEORY OP THE RELATION OP CHURCH 
AND STATE, 


We have endeavoured to set out, the theory of these canonists 
with regard to the divine nature of secular authority. We 
have endeavoured to show that they clearly follow the 
Gelasian traditions of the two authorities as being both 
derived from God, and as having been separated by Christ 
Ilimself, who alone was both King and Priest. There is a 
passage in Sto])hcn of' Tournai which sets this out so clearly 
that wo shall with advantage notice its terms. In the one 
commonwealth and under the one king there are two peoples, 
two modes of life, two authorities, and a twofold organisation 
of jurisdiction. The commonwealth is the Church, the king 
is Christ, the two peoples are the. two orders in the Church, 
that is, the clergy and the laity, the two modes of life are the 
spii'itual and the carnal ; the two authorities are the priest- 
hood and the kingship, t he twofold organisation is the divine 
law and the human. Give to each its due and all things will 
be brought into agreement.* 

Stephen’ s phrases are a summary of the Gelasian tradition, 
and, as we have endeavoured t o show, this is the theory repre- 
sented by the canon law as a whole. Hut Stephen’s conelud- 


^ Steplicii of Tournai, ‘ Eumma 
I>ecr©t.,’ Introduction : “ In emiem 

civitato 8uh oodoni rege duo populi 
punt, ob pecundum duos populos due? 
vitae, flocundum duas vitas duo prxnci- 
patus, socunduna duos pnncipatus 
duplex jurisdictioma ordo procodit. 
Civitas ecclcsia ; civibatis rox Christus ; 


duo populi duo in ecclesia ordinea, 
clericorum et laicorum ; dua* vita', 
ppirituahs et camalif? ; duo princi- 
patus, RQcerdotium et regnum ; duplex 
juiisiUctio, divinum jus et humanuni. 
Reddo 6/ngula singulis et convenient 
utnversa.^* 
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ing words have a somewhat ironical sound, for a writer of the 
end of the twelfth century must have been well aware that it 
was just exactly here that the great problem of the eleventh 
and twelfth centuries had lain. It was easy to say that 
each authority should receive its due ; the difficulty had been 
to determine what this was. As we have pointed out, the 
theory was simple enough. The difficulty lay in the appli- 
cation, or rather, within the theory itself there lurked the 
profound difficulty of the adjustment of the relations of the 
two authorities within the one society. For Gelasius had 
said that while eaoli authority was independent within its own 
sphere, yet the persons who held such authority were sub- 
ordinate each to the other within their respective spheres. It 
was indeed here that the difficulty had arisen. We have 
endeavoured to show how in the ninth century there was a 
general agreement as to the theory of the separation of the 
powers, but that as a matter of fact each authority had come 
to have a great deal to say in the sphere of the other.* 

It may indeed be suggested that this attempt at the separa- 
tion of the authorities was impossible : there have been 
political theorists who have argued thus, who have main- 
tained that it is impossible in theory as in fact to separate the 
spiritual and the temporal authorities. For ourselves such a 
judgment seems to bo both unphilosophical and unhistorical. 
However this may bo, the difficulty of delimitation proved 
to be enormous. 

We cannot write the history of the great, controversy of 
these centuries : this has, indeed, been often done, though, as 
it seems to us, a complete treatment of the subject has not 
yet been produced, and will not be possible until the whole 
civilisation of these times has been more completely examined. 
When we come to deal with the controversial literature of the 
eleventh and twelfth centuries we shall have occasion to point 
out some of the more important aspects of this history. In 
the meanwhile it must suffice to say that while in the ninth 
century each authority interposed in the sphere of the other, 
with comparatively little friction, by the eleventh century all 
this was changed, and we find each authority repudiating with 

^ See voK i. o-, xxi. 
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vehemence the claims of the other to interfere in its concerns, 
while each endeavoured to vindicate and sometimes to extend 
such authority as it had actually been exercising. 

We deal in this chapter with the relation of the Canon law to 
the supposed tendency of the Church to claim, not only superi- 
ority, but in some degree at least supremacy, over the State. 
The question of the development of this tendency in the Canon 
law may be conveniently considered under four heads — first, 
the tradition of cases in which the Papacy had actually or 
apparently exercised some such supremacy ; secondly, the de- 
velopment of the theory of the consequences of excommunica- 
tion ; thirdly, the theory that Peter, and therefore his suc- 
cessors, had received from Christ authority over the temporal 
as well as the spiritual power ; and, fourthly, the interpreta- 
tion of the Donation of Constantine. When wo have examined 
these we shall be in a position to examine the more or less 
formal statements of the Decretals upon the subject. 

In our first volume * we have pointed out that the great 
Churchmen, and pre-eminently the Pope, had sometimes, as a 
matter of fact, and were supposed to have frequently exer- 
cised a very great and at times a commanding influence upon 
the appointment and deposition of kings and emperors. The 
fact is not to be disputed that they had sometimes exercised 
such a power, and, as we have pointed out, the secular author- 
ities in the ninth century sometimes at least quite frankly 
recognised this. 

These traditions are well known to the canon lawyers : in 
a passage of that famous letter of Gregory VII, to Hermann, 
the Bishop of Metz, which is cited by Ivo in the ‘ Decretum ’ 
and by Gratian, it is related how the Popes deposed the last of 
the Merovingian race, and put Pippin in their place, absolving 
the Franks from their oath of allegiance to the former king.^ 

1 Soo vol. i. pp, 282-287. CaroU inaperatone patroin in ejus loco 

* ivo, ‘ Dooratum,’ v. 378: Alius substituit, omnesque Francigenas a 

itora KoinamiB ponlifox regein PVan- juramonto fidolitatis absolvit.” Cf. 
ooriim, non tarn ])ro sui8 iniquitatibua Oration, ’Doc.,’ C. xv. Q. 6. 3, and 
quam pro eo, quod tanto? potc.^itati orat Gregory VII. Rogistrum, viii. 21 . 
inutilia, a regno doposuit, ©t I’lppmu* 
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Cardinal Deusdedit in his collection of Canons cites the words 
of the Synod of Eome of 877, in which Pope John VIII., with 
the other bishops, the Senate, and the whole Eoman people, 
elected Charles the Bald as emperor,^ and he cites from 
Anastasias ‘ Bibliothecarius ’ the tradition that it was Pope 
Gregory who led the revolt of Italy against the iconoclastic 
emperors, and renounced allegiance to them.^ 

When, therefore. Innocent III. in his Decretals maintains 
that it was the Popes who had transferred the empire from 
the Greeks to the Germans, he was only repeating a tradition 
which was in accordance with many others, and which had 
some reasonable colour of justification.® 


* Deusdedit, ‘ Collectio Canonum,* 
iv. 92, “ Johanni VHI. Papa* inter 
cetera liabita in eadom eynodo ” (i.#*., 
the Council at Ravenna of 877) : “ Kt 
quia pndem apostolicae moraoriaB prat- 
deccfleona nostro Nycolao id ipsum jam 
inspiration© celcsti rovelatura fui^HO 
compenmus, eliuimus Oarolura himc 
Magni CaroU nopotom, et approbavi- 
mus, una cum annisu et voto omnium 
fratrum et co - ©piscopum no.stror«m, 
atquo sanctaj Romana- (KfcicKiy^ min- 
istrorura, apostolicique sonatus, toti- 
usque Romani) populi gentisquo togaty. 
Et secundum pnscam conau6f.udin<‘m 
Holcmpniter ad imperii scoplra provox- 
imus, et BUgustali nomine docoravimuB, 
ungentes eum oleo extnnseoufi, ut in- 
terions quoqiie Spiritus Sancti uuc- 
tionem inonstraromus ; conetituonteK 
ad imitationem scilicet ven regis 
Cliriati domini dei nostri, ita, ut quod 
ipse poasidot per naturam. lato conse- 
quatur per gratiani. Denique non hie 
perpetuus A'lgustus ad taiita fasfigja 
B© velut irnprobuH intulit, non taiiquam 
iraportunub fraude aliqua, vcl machina- 
lione prava, aut ambitiono ad imperi- 
ulem inlnant© apicern aapiravit. Absit. 
Neque anini aibi honorora praiBump- 
tiose assumpsit, ut imperator fioiuf, 
aed tamquam dcaideratus. o(ttatu8. poa- 
tulatua a iiobi.*., et a deo vocatus* et hon- 
onficatus ad defendoiidam roligioncm. 


ct Chnsti ubique servos tuendos, humili- 
tor ac obodieiitrr accesHit, opornturus et 
roboraturus in impcrio summoin pacem 
ot tranquillitatom ot m {rcolosia Doi 
juBtitiaiD cl oxaltotionom Nisi cnim 
nos talem oms cognoviRHcroub intcn« 
tjoiiem, numquAjn ummu.'} noMter floret 
tarn firompfus ad ipsius provcrtioncm,” 

^ Deusdedit, ‘ Colloetio Canonum,* 
IV. 271, “ Ex Ystorica Anastasii Biblio- 
thecani llomanu» Eoclesice ** ; “ In 

iseniori voro R(nina) Orogonua eacra- 
tissimuB vir apohtolicus, ot r(otri) vor- 
ticis apostoloriim conRCSsor, vorbo ot 
uctu coru.-^cans, reinovit Komam ot 
Hnliiiin nociion et omnia tarn roipub- 
Im'O.* qiinm ecolo-siastiea jurn in Hoh- 
poriis, ab hobediontia Lcoiijs cl imperii 
sub 11)80 conatituti. . . . Lconcm por 
^•J>l 8 lolaK tamq\jam impie ngtintc rodar- 
giions, «.)l Roinam cum tola Itaba ab 
ilIiiiR imjierio roicdere faciens.” 

^ ‘ DerrtUais,’ i. 6. 34 (Inn. III.): 
“ Verum illis prmoipibus juw et potes- 
tutem oligoiidi regom, m irnpcratorein 
ju'ornovemluni, rocognoscinnua, ut do- 
bomu.H, nd quns do juro ac antiqua cou- 
Buntudme no.-^oitiir pert mere ; piieser- 
tim quum ad eos jiw et potestaK hujus- 
luodi ivb apoalolica yedo pervoneril, quad 
Uomanum imperiuni in personam mag- 
iiiiiei (Viroli a OruojB tranatuiit in 
Germanos." 
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The canonists then represent clearly the tradition that the 
Pope had actually exercised a large authority over the appoint- 
ment and deposition of emperors and kings : we need not 
discuss how far this tradition was historically justifiable — ^in 
part undoubtedly it represented actual events ; we are here 
only concerned with the fact that the tradition existed, and 
represents one element in the canonical theory of the relation 
of the Church and the Papacy to the secular power. 


We find the second element in the canonical theory, in 
the development of the theory of the results of excom- 
munication. With this is closely connected the question of 
the authority of tlio Church in absolving a man from an 
illegitimate oath. It is well to notice at the outset that 
Stephen of Tournai mentions that there are some who main- 
tain that properly speaking the Pope does not absolve a 
man from his oath, hut simply declares that he is absolved,^ 
the oath, that is, being of itself null and void. It is not 
clear whether Stephen takes this view himself, but it may 
fairly be said that the prineiple lies behind the attitude of 
the Church in the Middle Ages to this question. The earlier 
canonists put the matter simply, that evil oaths should not 
be kept, — that it is better to commit perjury than to keep 
a wicked oath.® 

The principle is reasonable, and it was natural under the 


' St-ephen of Toiirnai, ‘ »S\iiiJTnrt IV>- 
rroti,’ c’. . Q. (' “ Anrtont.” ; 

“ Sunt qiii du'uiit, quod npostoIicU" 
neminem potost abssolvcro u jurainento» 
ped ostondit eum ab‘?ohiturn, sicut 
saeerdos non dimittit peccfttum, sotl 
dimisauni oetcndit.” 

* Rogino of Prum,' Do Synod. Causis,’ 
ii. 329 : “ Si ahqiud forto nos incautius 
jurasse coiitigent, quod obsorvatuni 
pejorem vergat in oxituni, illiid consilio 
salubriori mutandum novonmus, ar 
magia lustante necessitate perjurandiim 
nobis, quam pro vitando jiiramento in 
aliud enmen magis ©sse divortendum." 
This is repeated by Burchard in the 
* Decretum/ xii, 18. 


I^uieliard, * Deorct.,’ xii. 10 : “ Non 
est <*o»sf*r\’rtndu?n qiiorl 

malum mraulo promittitur, vfiluli pi 
adulter, i* perpetuam cum oa 
porrnanentli fjtlem polheoatur. Tolera- 
biims ef-'t eniin non implere sacrarnen- 
tum, quam permanore in stupri flagitio.*’ 
Id. ‘ Docret.,’ xii 29 ; “ Etonim dum 
pejorarc compelUmur, creatorom qui- 
<leiu offendimus, sod nos tantummodo 
inaoulanjus, cum \'ero noxia promissa 
( ompienius, et Dei jussa superb© con- 
temniriius, ut proximis impia crudeli- 
tato ncKieamus, et no« ipsos crudolioro 
mortis gladio truoidamus.” 

Id. ‘ Docret.,’ xix. 6. A list of oaths 
which should not be kept. 
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teims of the mediajval conception of society that it should 
have been held that the Church should determine -which oaths 
were as a matter of fact proper to be kept. The ultimate 
consequence of this theory and its practical outcome in the 
attitude of the later Middle Ages to obligations deliberately 
undertaken wo do not here discuss. The principle is clear 
that the Church was held to have the power to declare when 
an oath was null and void. 

This principle assumed a great political significance when 
it was brought into connection with the theory of the conse- 
quences of excommunicatiou. The history of this is a large 
subject, which we cannot sloi) to consider at length. It is 
enough to notice that in the earliest of the canonists whom 
we are considering — that is, Regino of Prum in the ninth 
century — the consetiuences of excommunication are already 
very emphatically drawn out, though with reference directly 
to monastic institutions only. No one is to pray, to speak, or 
to eat with an oxcommunic,ate person ; those who do so incur 
the same sentence. ‘ Regino and Burchard of Worms cite 
formulas of excommunication which again serve to bring out 
very clearly the nature of the sentence and its effects upon 
the actual as well as future condition of the excommunicate 
person, and especially the principle that ho was in such a 
sense cut off from all the ordinary relations of hfe, that no 
one could live with him in those relations without incurring 
the same condemnation.^ We need not multiply citations to 


' Regino of [’ruin, ‘ i>o Caiibia 
SjTiodalibii.s,’ li. 390 . “tSj rjius aiiiejii 
pro culpa Rua fiioriL ab oruiiono suk- 
pensuB, nullus cutn oo orandi a«t lo- 
quendi liabeat Jicentiam antoqnain re- 
concilietur. Natn qui so oration! vol 
confabulationi ejuR, antequam a i’rjor<^ 
recipiatur, ineonsiderata pictato sociaro 
praefiumsorit, snmliter damnatus cfiic- 
itur.” 397 : “ Cum excommnnicoto 

nequo orare, noquo loqni, nequo vcpn 
cuiquani licefc.” 399 ; “ Cum excom- 
municato nullus loquatur, ueque qual- 
ibet eum compossione vel misoratioiie 
refoveat, neque ad contradictionem vel 


buperbiorn ronfortaro jirB’Mimat.” 

* Hp^uijo <‘f J’riim, ‘ JJo Causis Synod- 
altbuh,’ ij. 413: “ FJt qui illi quosi 

C’.hnatiano oommunicavent aut cuni 
oo mrtnducHvorit aut bibcnfc, aut 6U»n 
osculatus fuen't, vcl cum oo colloquium 
fiimihore liabucrit, nisi forte ad satis* 
factionein et pauiitentiam eum provo- 
care btudutiiL, aut in domo eua eum 
r»‘'cepcrifc, procul dubio similiter sit 
BXcommumcataa.” 415 : “ Praedictum 
peshimuni vinim a bmimbus sancteo 
matns ocfdesiai excludimus, et ab 
orano Bocietate «t communione Christ* 
lane aoparamus, separatumque esse 
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bring out the fact that this was the theory of the medUeval 
Church. 

We have in our first volume pointed out that, in spite of 
certain ambiguous phrases, there can be no doubt that the 
Church clearly maintained that the king or emperor was in 
his own person subject to the eccle.siastical jurisdiction of the 
Church like any other person, and therefore, in extreme cases, 
to excommunication. ‘ Ivo in his ‘ Panormia ’ cites part of 
a letter in which Gregory VII. vindicates the right of the 
Church to excommunicate even the supreme temporal ruler, 
and cites various real or traditional examples of this : there 
can be no doubt that Gregory’s conclusion was historically 
justified.* There was here nothing new or revolutionary. 

The emperor or king was then, in the theory of Church 
law, liable to excommunication for just cause, hke any other 
person, and Uke every other excommunicate person was to 
be avoided and shunned. But this fact would easily bring 
with it consequences of a still larger kind : the excommuni- 
cation of a king or emperor would make any relations between 
himself and his officials, and even his peoi>le in general, almost 
impossible. It was only natural that in the end men would 
ask whether the oath of allegiance to such a ruler could 
really be binding. 

It is from the standpoint of this theory that wo have t,o 
examine the claim of the Church and Pope to absolve a man 
from the obligation of an oath taken to the king or emperor. 
Gregory VII. absolved the subjects of Henry IV. from their 

in tet^rnum deceniimus, id eat, et in ^ Ivo, * I’anomiia,’ v. 100: “ Nonno 
pr£DBenti Sfeculo et in future. Nullus sicufc ait heatu^j Gregorius, rocord- 
ei Christianus ave ciuat aut eum nndee momoria* Julius papa, turn con* 
osoulori praiflumat, . . . Nemo oi tm Thooduram, turn contra Augiistam 
jungatur in cont^ortio, noque in oiiquo damnaiioniti promulpuvil eontentiam. 
negotio, et hi Cjuis ©i so &o< lavent, ©t »Sic cjuoqiio Caribortuh I'an’-sjorum rex 
conununicavcrit ejiis oporibiis muJignin, cum Tlioobergam Jegilimani iixorem 
noverit se simili percussura anathemat-e, Buaiu reliqiiis->ct, el duaw sorores 
hia exceptis qui ob hanc caiisam t*i Melroflidem ot Marco\enam in uxoroH 
junguntur ut ©um revocont ab error© ot duxieset, a boato Germano Parifjioruin 
provocent ad salUfactionom.” Cf. 1<1., opiscopo cxcorpmunicatus ost, t'l num 
414 , 416 ; and Burchard of Worms, rebipisccr© nollot, non inuUo post 
* Decret.,’ xi. 3, 4, 5, 0. divino judicio dofunctus ost.” 

» Vol. I. p. 276 f£. 



OHAP. X.] THE RELATION OF CHUBOH AND STATE. 


206 


oath of allegiance to him, and Ivo in the ‘ Panormia ’ quotes 
from the decrees of Gregory’s council held in Rome a.d. 1078, 
the words in which the general principle is laid down.' 
Again, Ivo in the ‘ Panormia ’ cites a phrase of Pope Urban 
II., in which the principle is still more generally stated that 
oaths of fidelity made to one who was afterwards excom- 
municated are of no obligation.* These passages are again 
cited by Gratian in the ‘ Decretum.’ ® Gratian himself draws 
out the conclusion from these principles in general terms 
when he says that the Pope absolves men from their oath 
of fidelity when he deposes the rulers.* 

It is important to notice the comment of Bufinus. He 
urges that it is necessary to observe that an oath may be 
of two kinds ; it may be made to the ruler as a man, or it 
may be made to him as holding a certain ollice. In the 
first case, the oath is always binding on him who has taken 
it, unless the ruler is excommunicated, in which case he must 
not keep his oath of fidelity. In the second case, if the ruler 
is legally and canonically deprived of his office, then the 
oath is of no further obligation.® 

^ Ivo, ‘ raiionnia,' v. 110* ‘‘ Pra.-dp* doponit.” 
cessorum nostrorum atatuLa aoquontos, * Rutinua, ‘ Summa Docret.,’ C. xv. 
eos qui oxoommuiucaUB fidelitate aut Q, 6. 3, “‘Alms iLom Komamis’ ; Hie 
fiacramonto coni^tneti aunt, ftp<»Htolif*.a sciomlum ost quod juramonta lidiibt&tjs 
auctoritato n juraraonto nb.solvimus, bunt, aliquando intuitu por^onaruTn, ali- 
quouHque ipsi ad saCisfacttoncm voni- quando duintaxat intuitu di^nituturn. 
ant, ot no eis fideiitatem obsorvent, ... Si quis itatiue intuitu porsoue 
prohibemus. ” juraveiit aliuui fideixtatena, ucnipor jur- 

^ Ivo, ‘ Panormia,’ V. Ill : “ Jurstos amoiito oblipatus oi tenobitur, rdai 
militos Hugoni iniliti, no ip&i quando suuh domiims ab occlosiu fuent anathe- 
excomraunicatus oat, sorviaiit proliib- inatiziiius • intorou oniin, aoil. duru in ox- 
ere. Quod Bacraiuonta priotonderint, coinmuruoationo doimnus fuent, tidolis 
moneantur oportor© Hoo magxs eervir© ©tjano non dobot f^orvir© oi, ut infra 
quam hominibua ; fidolit.-itoin onim J. II. (tj. 4 and 5). Si autcin in- 
quam Christiaiio pnncipi juraveriul, tiiitu dignitatia quis ulton fideiitatem 
Deo ejusquo saiiotis advorrtauti, ot cum jurav'«’n(, powtquarn domiiiUH digrii- 
prjccopta calcanti, nulla cofiibeittur <utoiu i/Iam oanonic© jxexdiderit vel 
auctoritato persolvere.” legitime, juratoi’uni oi drmoops obfi- 

® Gratian, ‘ Decretum,’ C. xv. Q. 6, gains nequaquaii) erit, ut notalur 
C. 4 and 6. ox pra-aenti cupitulo. Isti eniin rogi 

* Gratian, ‘ Docretum,’ C x\. Q. 6, Frauooi'um iuravorant Franci intuitu 
Part 2 . “Gratianus. A fidelitatis ctiarn regie potoatatis ; poHtquam ergo rex 
juramento Romanus Pontifux nonmilbw legitime rognara pordidit, juramenti 
absolvit, cum aliquos a sum dignitatibu:^ vinculum absolutum fuit/’ 
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It ia clearly, then, a principle of the canon law of these 
centuries that a ruler can be excommunicated, and that this 
carries with it the consequence that his subjects can be, or 
rather are, ipso facto, released from their oath of allegiance 
to him. 

We turn to the third aspect of the canonical theory, the 
conception that Peter, and therefore his successors, had re- 
ceived from Christ authority over the fcmporal as well as 
the spiritual kingdom. 

This appears first in the Canon law in Gratian’s ‘ Decretum.’ 
In the twenty-second Distinction he collects the passages 
which show that the Eoman Church had authority superior 
to that of all other Churches. lie begins by citing a part of 
what he considers (o be a letter of Pope Nicholas II. to the 
Milanese (this is really a letter of Peter Damian to Hilde- 
brand, preserved in the Acts of the Convention of Milan of 
A.D. 1059-60). In this letter it is laid down that it was the 
Eoman Church which had created patriarchal and metro- 
politan dignities and the sees of bishops, and which had 
determined the rank of all the Churches, while the Eoman 
Church was founded by Christ Himself, who committed to 
Peter the laws both of the earthly and heavenly empire.^ 
It does not appear how Gratian understood these last words, 
or what importance he attached to them, for he makes no 
comment upon the passage : it must be noticed that the 
words occur incidentally in a passage which otherwise is 
concerned with the relation of the Eoman Church to other 
churches. 

This passage is commented on by Eufinus and by Stephen 
of Tournai. Eufinus deals vdth it in a somewhat elaborate 
fashion. He interprets the phrase icrreyd simul el edestis 
imperii jura as meaning that he has authority both over the 

^ Gratian, ‘ Docretum,’ D. xxii. J ; fundavit cfc super petram fidei mox 
“ Omnes sive patriarcha* in cujnslihet nascontis orcxit, qui beafo eternfe 
apicem, sivo metropoicon pnmatus, aot vita? rJavjporo terreni simul ot celestis 
episcopatuum catheclras.vel ocelesiarum imperii jura commi»it.” 
cujushbet ordinia dignitatem in&tituit Cf. Mansi, ‘Concilia,’ vol. 19 , p. 886. 
Romana ecetcaia. Illam vero solus ipso 
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clergy and over secular persons and things : the vicar of 
Peter thus has the jura of the earthly kingdom. But, he 
says, we must distinguish between the jus auctoritatis and 
the amministrationis : the jus auctoritatis is that 

which a bishop exercises over all ecclesiastical matters ; the 
jus amministrationis is that which the “ yeonomus ” (ad- 
ministrator of the temporalities of the diocese) exercises — he 
has the authority to administer affairs, but only issues com- 
mands to others by the authority of the bishop. The Pope 
has “ quoad auctoritatcm, jus . . . terreni imperii,” for it is 
he who by consecration confirms the emperor in Ms earthly 
kingdom, and admonishes the emperor and other secular 
persons if they misuse their secular office, and absolves them 
when they repent. The prince has the authority after the Pope 
(post ipsum) of rule over secular persons, and preter ipsum 
has the duty of administration : for the Pope should not deal 
with secular matters, nor the prince with ecclesiastical 
matters, in accordance with the canon “ cum ad verum ventum 
est ” (Gelasius’s statement of the division of the two powers 
cited in Dist. xcvi. c. 6). Eufinus adds that others under- 
stood the canon to refer to the fact that Christ gave Peter 
authority that what he should bind or loose on earth should 
be bound or loosed in heaven. ^ 

' Ku{inus» ‘ Summa Docret./ D. trandi, sed auctoriiate caret imperandi : 

xxh. c. 1, ‘“clavigero, i.e. Pctro» tcrr. tjuicquid aliis procipit, non sua Bed 

B. et cel. imper. jura comm.’ : Celeste episropi auctoritate indicit. Sumraus 

imperium celestium mililmn, i.e. t-len- itaque patnarrha quoad auctontatem 

corurii univorsitatem cum his, qne ad jus liabot torrem irupern ; go sail, 

eos pertinent, dicit ; torroniun voro modo quia pruiiuni eua auctoritato im- 

regnum vel imperiuin, socularos jicratororn in terrmio regno consccrando 

homines, eecularesque res appcllat : confirmat ct post tarn ipsum quam 

per hoc ergo videtur quod sumroufl roliqiios eecularps istis seoulanbus 

pontifex, qui beati Petri cat \’icarins, abutontca sola sua auctoritato |>eno 

habot jura terreni regni. Sed anim- addicit ot ipHO.s coadem post penitontes 

advertonduin est quod jua oliucl est absolvit, lpHt> vcto pnneop'^ post 

auctoritatis, aliud ammmifitrationia. ipautn auctorilatorn habet sccularc.s 

Et quidem jus auctoritatis quemadmo* regendi et preter ipsum officium am- 

dum in ©piscopo, ad cujus jus omnea inmistrandi , elcjum nec apo-stolicum 

res ecclesiastjce spoctare viclentur, quia wcularia nec pzincipem ©ccJc^ui^tica 

ejus auctoritato omnia disponuntur ; procurarf* oportet, iit infra d. xcvi, ‘cum 

jus autem amininistratioius sicut in ad v'crum ventum est ' (c. fib Aiii sic 

yionorao, iste enim habet jus ainmims- exaudiunt : ‘terreni aimul et celestia 
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It would seem that Eufinus is anxious to preserve the 
principle that the Pope has the supreme authority over secular 
matters, but also to suggest that this authority is limited to 
confirming the election of the emperor, and to correcting 
the emperor and other secular rulers if they misuse their 
authority. lie is anxious to bring the phrase into agree- 
ment with the principle which had been laid down by 
Gelasius, and which was still regarded as authoritative. The 
fact that he cites another interpretation, even though it is 
not his own, seems to show that he felt the phrase to be a 
difficult one. 

Stephen of Tournai also suggests two interpretations — the 
first, that the Pope has authority both over laymen who 
govern worldly affairs and over the clergy who have the 
charge of heavenly matters, for the successors of Peter con- 
secrate priests and crown the emperor; the second, that the 
Pope has such authority that what he binds and looses upon 
earth is bound and loosed in heaven.' 

The ‘ Glossa Ordinaria,’ commenting on the passage, says 
that the Pope has both swords, the spiritual and the temporal.** 

What conclusion then are we to draw ? It is impossible to 
say certainly in what sense Peter Damian used the phrase, or 
in what sense Gratian understood it. Bufinus clearly thought 
that it meant that in some sense the Pope, as the successor of 
Peter, had authority over secular affairs as well as over secular 
persons ; but being aware of the emphatic terms of the 
Gelasian statement, he wishes to reduce the practical meaning 
of the phrase as far as possible, and be therefore suggests that 
it is best understood as explaining the authority by which the 
Popes consecrate and confirm the emperors, and their right of 
interfering if these misuse their power. Stephen is probably 

iroperii jura comraisi#,’ i.o. ©i dedit, ufc are imperatoros. VeJ ita ; ‘ t©rr. aim. 
quecuraqu© ligarot vel solveret super ot c.,’ i,e. dodit ei ut queecumque ligaret 
terrain, esaent soluta velUpata 111 ccdIo.*’ vol solveret super terxam, ligata vel 

* Stephen of Tournai, ‘ Sumraa eoluta easont in ca'jlis." 

Decrot.,’ D. xxii. 1 : ‘“Terreni simul et * ‘Glossa Ordinaria" to Gratian, 
celeRtis/ i.e. laicorura, qui terrena die- ‘Decrot.,’ D. xxii. \. I owe the refer- 
ponunt, et clencorum, qui coleetibus ©nco to note 12 in Maitland’s Irana- 
intendunt. Kam Petn auccessorea et lation of a part of Gierlco — ‘ Das 
coneocrare sacerdoteu habent et coron- Deutsche Genoesonscliaitsrecht/ 
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condensing the statement of Rufinus, and very probably would 
have assented to his interpretation, though of this we cannot 
be certain. Both Euflnus and Stephen are aware that the 
phrase may be taken in another and a more general sense, and 
intimate that other writers had taken it so. The ‘ Gloss ’ 
interprets it as referring to the power of the two swords. 
We have found no reference to the phrase in the other 
canonists with whom we deal or in the Decretals. 


We turn to the fourth point we have mentioned, and we 
must now consider the place of the Donation of Constantine 
in the Canon law. In our first volume we pointed out that, 
whatever ambiguities there may be as to the original purpose 
of the Donation, one thing is very clear, and that is, that no 
writer in the ninth century .suggests that it means that the 
Pope has temporal authority over the Empire in the West.^ 
We cannot here discuss the history of the Donation in 
mediaeval literature in general ; we shall recur to this in a 
later volume. But wo must consider its place in the canonical 
literature. Ecgino of Prum does not cite it. In Burchard 
there is a passage which contains the statement that Con- 
stantine left Romo, which had been the seat of the imperial 
authority, and granted it to St Peter and his successors.* 
The passage belongs to the literature connected with the 
Donation, but does not contain tbe important phrases. Ivo 
of Chartres cites the same passage in the ‘ Decretum,’* but he 
also cites the Donation itself, including the words in which 
Constantine is said to have transferred to Pope Sylvester not 
only Rome, but all the provinces of Italy and the West,^ and 
both passages recur in the ‘ Panormia ’ ® and in the collection 
of Cardinal Deusdedit.“ As thc.se canonists make no com- 
ment on the passages which they cite, it is impossible to say 


' See vol. 1 . pp. 287-90. 

* Burchard of Worms, ‘ Decret.,* 
iu. 6 : “ Denique idem praafatus 

princepB (Constantino) donana im- 
meusa, et fabricam templi pntna* sedis 
beati Petn principia apostolorura inati- 
tuit, adeo ui sedem imperialem qua 

VOL. II. 


Komani principea priesidobant reJin- 
queret, et B. Petro suisquo successori- 
bus profuturam concederct.” 

* Ivo, * Decretum,’ lii. 7. 

• Ivo, * Oecrotum,’ v. 49. 

^ Ivo, ‘ Panormia,’ ii. 3 and iv. 1. 

“ Oeu'vdedit, ‘ CoJl, Can-,’ iv. L 


O 
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in what sense they understood it. When we come to Gratian, 
it is certainly interesting to find that he omits it altogether 
from his collection. It stands, indeed, in all the editions of 
Gratian, but it is contained in two Palese — that is, two of 
those canons which were inserted by a later hand. It is, 
indeed, impossible to say jtrecisely what importance we are 
to attach to this omission, but it is certainly remarkable, 
for the Donation is contained not only, as we have just seen, 
in Ivo and Deusdedit, but also in the collections known as 
‘ Anselmus,’ iv. 32, and ‘ Cmsareoaugustana,’ ii. 72, and all of 
these collections were used by Gratian. Of the two Palese 
which have been inserted in Gratian, the first sums up the 
general purport of the Donation, saying that the Emperor 
Constantine granted the crown and all the royal dignity in 
the city of Kome, in Italy, and in the Western parts, to the 
Pope,^ while the second gives a large part of the text of 
the Donation itself, including the most significant phrases.* 
Gratian's first commentator, Paucapalea, who has been 
thought to be the author of the ‘ Paleai,’ is the first canonist 
whose treatment of the Donation is explicit. Commenting 
on the twenty-second Distinction, ho explains that Byxantium 
is called New Rome because Const.antine transferred thither 
the Roman imperium, for Constantine, on the fomth day 
after his baptism, gave to the Pontilf of the Roman Church 
a privilegium, by which he handed over to him the crown 
and all the royal dignity and the “ palace ” of the Lateran, 
and all his glory ; and further, he handed over his kingdom, 
declaring that he had thought it meet to transfer the seat of 
government (imperium) to the East, and to build in the pro- 
vince of Byzantium a city called by bis own name, in which 
to place his imperium, inasmuch as it was not just that 
where God had placed the prineipatus of the priests and the 


^ Gratian, ‘ Decretum,' D. xevi. c. 
13 (Palea) : “ Constaiitinu3 impprator 
coronam ot omnem rcgiam dignitatem 
in urbo Komana, ct in Itaiio, ot in 
partibus occidentalibus Apostolico 
concessit. Nam in gestis B. Sih osier 
(quo B. Papa Goiasiiis' in concilio LXX. 


opiscoporum a catholicis legi commem- 
orat, et pro antique ubu multas hoc 
imitan dicit ecclesios), ita legitur." 

* Gratian, ' Docretiim,’ I>. xovi. o. 
14 (Paloa) ; cf. Fnedberg's note, for 
references to ‘ Anselmus ’ and ‘ Ccea* 
arooaugustana.' 
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Christian religion, there the earthly emperor should hold his 
seat and power.^ Paucapalea’s own interpretation of this 
is completely set out later in his work. In commenting on 
the ninety-seventh Distinction, he says that while it has 
above been shown that the emperor is not to usurp the rights 
of the pontiff, nor the pontiff those of the king, yet, when the 
emperor has transferred all his power to the supreme pontiff 
be has renounced his rights and dignities. Constantine did 
this when, on the fourth day after his baptism, he handed 
over to the Pope his crown and all his royal dignity in the 
West. Besides this, he made many gifts, including the palace 
of the Lateran, and granted to the Pope the right to make 
consuls and patricians of the Roman clergy. Finally, he 
surrendered his whole kingdom and power when he said 
that he had thought it meet to transfer his imperium to the 
East, inasmuch as it was not just that the emperor should 
have his seat and power where God had established the 
principatm of the priests and the Christian religion.® Hero 
we have a distinct exposition of the meaning which Pauca- 
palea attached to the Donation. This is especially emphatic, 
because Paucapalea refers expressly to tlio Gelasian principle 
of the division of the two authorities, and, as expressly, argues 


1 Paucapaloa, ‘ Summa Decret.,* D. 
xxii. 3 : “ Nova Roma ideo dicitui’, 

quia novitcr illuc a Constantino trans- 
latum oat Romanum imperium. Con- 
Btttntinus enim imperator RoTneuorum 
quarto die sui baptiaraatiB pnvilcgium 
Romange ecclesia? pontifiei contuht, in 
quo coronam et omnom regiam dlgiii- 
tatem ipaumque palatium i/ateranonse 
omnomque suam gloriam tribuit. In- 
Buper quoque rognum oi dimisit dicona ; 
Congruum ease perspoximus noatrum 
imperium et regui potostatem orient- 
ahbuB treiisfem regionibus, ot in 
Bizantise provincicB optimo loco nomiiii 
nostro civitatem cedifican, ot nostrum 
illic constitui imperium, quoniam, ubi 
principatufl eacordotum et chnstisna3 
religionia caput a deo ©st constitutum, 
justum non cst, ut ibi imperalor ter- 


renus eodeat ot potestatom habeat.” 

^ Paucapaloa, ‘ Suinma Decrot.,’ D. 
xcvii : '‘iSiipenus ostonsum cst, quod 
noo iinporator jura pontiUoii?, noc 
|)onlifex jura rogaba usurparo dnViet. 
Vorurntainon ubi iinporator oinnem 
suom potf^atatoin suinmo pontilici con- 
tulit, jnri ac digiutati suae ronuuUusae 
vidotur. Cunstaritinus enim imperator 
quarto die sui })U[)li8mati8 roronain et 
omnom rogiarn dignitatem m partibus 
ocv'idontulibuR apoetolico ejusquo sue- 
cessoribue contulit. Insuper dunaria 
iniitta, ipsuni quoquo palatium Latoran- 
ciise tradidit, ct ut do clcncia Romanas 
occloei® consules ac patneios faccrot, 
conoeesit. Tandem universuin regnum 
ac propriam potostatem rebquit dicens, 
‘Conpiuum esse perspeximus,’ ” oto. 
(as in the last note). 
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that the Donation, presumably because it was a voluntary 
surrender by Constantine of his authority in the West, is not 
inconsistent with this. Paucapalea understands the Donation 
as conveying to the Popes all the imperial authority, not only 
in Italy, but in the whole of the West. 

The position of Paucapalea is clear, but it does not appear 
that any of the canonists with whom we are deaUng followed 
him. Eufinus, commenting on the twenty-second Distinction, 
shows that he is acquainted with some part at least of the 
Donation, for he explains the title of New Eomo as having 
been applied to Constantinople, owing to the fact that 
Constantine transferred to it the Eoniau irtiprrium, and 
he quotes the words of t he Donation, “ Congruum esse . . . 
habeat potcstatem,”* but he makes no comment on this, or 
on the “ Palea* ” in I)i.s(inction xcvi. — if indeed he found them 
there. Stephen of Tournai makes no reference at all to the 
Donation or the Pale®. Dama.sus was acquainted with the 
Donation, but expressly repudiates the notion that it could 
have the effect of permanently transferring the imperial 
authority in tlie West to t)je Pope.?. Some people, he says, 
maintain that the emperor holds the sword from the Pope, 
because Constantine left the imperium to the Eoman Church, 
but it is more true to say that he holds it. from God, as St 
Augustine say.s (referring to Dist. viii. 1), and it does not 
appear either that the Pope received the imperium or that 
Constantine could have bound his successors.^ There is no 
reference to the Donation either in the Compilations or in the 
Decretals, so far as we have seen. 

Paucapalea is therefore the only canonist of those with 
whom we are dealing of whom wo can say that they both 
knew the Donation and interpreted it as conveying the 


* Rufinus, ‘ Sumraa Decret./ D, xxii. 
3. 

Cf. p 2H^ note 1. 

* Damasus, ‘ Burchardina,’ R. 127* 
’* Quod impepator non hnhet juriHdio- 
tionem a Papa . . . Solutio, Diciint 
nonnulli, Imperatoroin haboro gladium 
a Pupa, quia Constantinu^ Imperium 


roliquent Romanse ecclesinj, ut in ilia, 
‘ Constantinus.’ Veniius tamon eat 
quod a Deo haboat , quemadmodiim dici t 
Augustinus, sup. vni. diat. quo juro. 
Xec emm apparot Papam iraperium 
ncoopissG, riequo Constantinug potuit 
euccessori suo prsejudicare.” 
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imperial authority in the West to the Pope. As we have 
seen, it was known and included in the collections of the 
canonists before Gratian, but we have no knowledge as to the 
sense in which it was understood by them. Why Gratian 
should have omitted it from the ' Dccrctum ’ we cannot say. 
Eulinus and Stephen may not have found it in their copies 
of the ‘ Decretum,’ for we cannot be sure whether the Paleae 
were included in them. Damasus knew the Donation but 
repudiated its authority. Wo cannot say why there should 
be no reference to it in the Decretals. 

It is po.ssible that there was some doubt in the minds of 
the canonists as to the genuineness of the Donation. We 
shall return to thi,s question when we deal with the Donation 
in connection with the general literature of these times. Its 
genuinenc.ss had been doubted as early as the beginning of 
the eleventh century, as wo know from a constitution of the 
Emperor Otho III., if we may assinuf^ the authenticity of 
the document , which i.s gtmerally admit tod.* 

At any rate, whatever may bo tlie reason, wo cannot say 
that the canon law and the canonists, with the exception 
of Pancapalea, till after tint time of the Decretals of 
Gregory IX., used the Donation for the purpose of estab- 
lishing the superiority or supremacy of the Pope over the 
secular authority. 

We have tlieu under these four heads examined the question 
how far the canon law <thamod supremacy for the spiritual over 
the tem])oral power : first, th<' tradition of cases iu which the 
Popes had actually appointed or deposed kings ; second, the 
development of the theory of excoininunieation to the point 
that it implied that the Church had the authority of deposing 
kings and emperors ; third, that isolated phrase in Gratian, 
wliich might mean that. Peter received from our Lord Himself 
power both spiritual and temporal ; and fomth, the interpre- 
tation of the Donation of Constantine. It is clear that while 
the canonists claim for the Pope authority to exercise discip- 
line over all temporal rulers, to the extent even of deposing 

' M. G. H. Legum, Sect. IV., vol. i. p. 26. 
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them, they are not clear or unanimous with regard to the 
theory that the Pope as the successor of Peter holds a supreme 
authority over both powers. 

It is now possible to examine those phrases of the Popes 
which were considered by Gregory IX. and his advisers 
worthy of a place in the authoritative collection of the 
Decretals. It is indeed of real importance to consider 
these statements, which were formally adjudged to be de- 
serving of a place in the system of the canon law, apart 
from the phrases which various Popes may have used at 
other times. It is extremely important to distinguish between 
phrases recognised as representing the carefully considered 
judgment of the authorities of the Church, from phrases which 
may have been used in the heat of controversy, which may 
have represented the actual feeling of the moment but were 
not finally considered adequately representative of the judg- 
ment of the Church. 

The statements which we have now to examine are with 
one exception contained in Decretal letters of Pope Innocent 
III. ; and we will do well to remember that there were few 
of the great Popes of the Middle Ages who set the ecclesiasti- 
cal power higher, and who actually exercised a greater influ- 
ence in Europe. 

We begin by examining a letter which he addressed to the 
Emperor Alexius of Constantinople, on the ndations and the 
relative dignity of the temporal and spiritual authorities. 
Alexius had apparently complained that Innocent had written 
of him in severe terms, and apparently had appealed to St 
Peter’s phrase, " He subject to every ordinance of man for the 
Lord's sake ” (1 Pet. ii. 13), as indicating that the empire was 
superior in authority and dignity to the priesthood, and that 
the emperor had criminal jurisdiction over priests as well as 
over the laity. Innocent energetically repudiates these con- 
tentions, and specially urges that though the emperor is 
supreme in temporal matters, this only affects those who hold 
temporalities from him : the Pope is superior in spiritual 
things, which are superior to the temporal even as the soul 
is to the body As to the claim to criminal jurisdiction over 
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the clergy as well as the laity, this is not just, for this juris- 
diction is limited to those who use the sword. 

He cites various passages of Scripture to show that the 
priest is superior to the king, and finally compares the 
authority of the Church to the sun and that of the king 
to the moon. God has set in the firmament of the heaven, 
that is, in the universal church, two great lights, that is, two 
great dignities, the pontifical and the royal authorities. But 
as the sun which presides over the day is greater than the 


moon which presides over the 
than the king.^ 

^ Docrotals, i. 33- 6 (Inn. III.)* § 1 : 
“ Mirata eat autem imperialis siiblirn- 
itas, sicut per easdem nobis lifcera.<< 
cloatinaati, quod te nisi [ausi] fmma^ 
in nostris htona aliquaiitulum incre- 
pare, licot non incropandi ammo* sod 
aflectua potiua commonendi quod scrip- 
aimus meminerimuM nos scripsis.'^o. 
Huio autom tiuf admiratiotii non 
cauaam* aed occasionem pra'buit, sicut 
ex cisdem conjocimus literis, quoil 
legist 1 beatum Poti’um Apostolorum 
pnneipein eic scnpsiisso : ‘Subditi 
estoto omni iiumana> croatura* proptoi* 
Deimi, sivo regi, tanquam pra'ccllenti, 
sivo ducibus, tanquam ab eo InlS'^l8, 
ad vindictam inalefactorum laudem vero 
bonorum.’ Volens onun do quo mis 
rationabiliuH odmiramur, imjwrfltorm 
celfJitucio per ha?<! ct aiia, qua? induxit, 
impenum aacerdofiu tlignifato ac potes- 
tato prffiferre, ex auctoiitate pra'iniswa 
triplex trahei'o vohut arguraentum, 
primvim ex eo, quod legitur ; ‘ nubditi 
ostot©,’ fiocimduin ex no, quod fioqujtur : 

‘ regi tanquam pra>rellenti ; tertium ox 
eo, quod est adjectum subsequonter ; 

“ ad vinihctam malefuctorum, laudom 
vero bonorum’” ; jier primura subc.sse 
sacerdotium, per Rocundurn impejiuni 
prffieminere per tertium imperatorum 
tam in aacerdotofi quam Inicoa juns- 
dictioncm, immo etiam gladii potostatem 
accopisao praeRumeuR. Quum eium ot 
boni quidam smt sacordotes, et quidam 


m'glit, so is the Pontiff greater 


corum malofactoros exsistant, la, qm bo 
<‘ un(lum apordolum gladium portat ad 
vindictam malcfactorom* Inudern vero 
bonorum, in malc/icicutoR presbyteros 
oxcoRsus prasumptos potest ultoro 
glatlio vindicaro, quum inter prosby* 
toroH et alios apostolus non distinguat, 
Vcriim Ri et j>ersonain loquentis ob 
eonirn, ad quos loquebatiir, ao vim 
local loms ddigcntius attoiidissea, 
scnlxmtis non expressisses talitor 
intt'llef turn. . . . Nani si per 
hoc, quod dixit : ‘ subditi cstote * 

sacerdotiluirf vohnt imponcr© jugum 
Hubjectionis, et eis prct'latiorus auc- 
toritah'rii affero, quibua cos Bubjectos 
cssc monobat, soquorotur ex hoc, quod 
cliain Borvus quilibet in sanerdotos 
iiupenum acccpisRol, quum dicalur, 

‘ <urini liumanH} croatune.’ Quod autem 
soquitur, * rogi lamquttm prtccclinnti,’ 
non negnmuR quin prtecellat imperator 
in temporalibuM illos duntaxat, qiii ab 
©o BURCipiunt tomporalia. Sed Pontifox 
in 8pjritual»)>uR antecellit, qusc tanto 
sunt tximporalibua digniora, quanto 
anima pnefertur corpon, licet non 
aimpliciter dictum fuerib : ‘ .subditi 

ontoto ’ riod additum fuerit, * propter 
Deum,’ neo pure sit subsenptum, 

* regi prjcceJleiiti,’ sed mterpositum 
forsitun fuit non sme causa ‘ tanquam.’ 
Quod autem sequitur ; ‘ ad vindictam 
malefactoruin, laudem voro bonorum,* 
intelligendum non ost quod rex vel 
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This passage brings out clearly some important points with 
regard to the conception of the relative position of the two 
powers. Innocent sharply repudiates the notion that the 
secular authority is superior to the Pope ; he acknowledges 
that the Emperor is supreme in temporal matters, but the 
Pope is supreme in spiritual things, which are far greater, 
and — a point of great importance — Innocent clearly holds 
that the clergy are only subject to the secular power so far 
as they hold temporalities from that power, and only in 
relation to these temporalities, and they are, therefore, not 
subject to him in criminal matters. But, finally, in spite 
of the fact that Innocent holds that the spiritual power is 
immensely superior in dignity to the secular, he restates the 
Gelasian theory, that both powers, the secular as well as the 
spiritual, have been established by God, and he expresses this 
in the terms current in the ninth century, that these two 
powers are within the Church. It is noticeable, therefore, that 


impciatur tiupor omnos ct bonos et 
tnalos gladii accoporit potofitatom. Red 
in oos solummodo, i\\\\ utentes gladio, 
ejiift sunt jurisdiotioni eomminRi, jiuxia 
qiKid veritas ait : ‘ Omues qvn nccepennt 
gladiUTn gladio pcnbnnt.’ . . . Vcnm» 
qiiicquid oIwti fiiont in vot^n tosta- 
mento, nunc ahud cat m novo» ox quo 
ChriBtua factus est sacordos in a't4*riiuin 
Recundum orduiem Molrhizedocii, qui 
tjo non ut rex, soil ut sacordos in ara 
crucis liostuiiii obtulit Doo patn, per 
quam gemia rodeniit hunianum, circa 
ilium praiuijuie, qui Kucoossor est Apos- 
toll I’etri ot viL'ftriiis Jesii Cliristi. 

I'otuiasea autetn prerogatii’am eacer- 
dotii ox 00 potius mtclJigore, quod 
dictum oat ; non a qiiuhbot sed a 
Deo : non sed Sacerdoti ; non 

de regia slirpe yed de sacordotali 
prosapia dosoendonti, de bucerdotibus 
videlicet, qiu orant in Anathot : ‘ Ecce 
constitui to super gentea et regna ut 
ovellaa ot dissipes, a'dificce et plantos ’ 
(Jer. i. 10). Dictum est etiam in 
divina lege: “Dus non detrahes, et 
prmcipem populi tui non moledices,’ 


qn® aacerdotos regibue ant^ponena, 
iatoR Dooa. et alioa principos appellavit. 

Pru'terca noHae dobucras, quod fecit 
Deua duo magna lummaria m firma- 
mento cceh ; luinmare majua ut pr»- 
eseot diei, et Ju/ninare minus, ut pr»- 
casot iiocti , utrumqu© magnum, sed 
aitorum majus, quia nomine cgbU de- 
Bigiiatur ©cclesifi, juxta quod ventas ait: 
‘ bmni© oat regnum coelorum hoimni 
patn familias, qui Huinmo mano con- 
tluxit operanoa in vineam suam.’ I’er 
dtom vero spintuahs, per noctom 
carnalis secundum prophoticuni testi- 
monium : ‘ dies diei oructat vcrbum, 

©t jiox nocti indicat scientiam.’ Ad 
firmamontum igitur oceli, hoc est uni- 
versalis ecclesise, fecit Deua duo magna 
luuiiuaria, id est, duos magnas insti- 
tuit dignitalea, qu® sunt pontificalis 
auctOTitaa, ct regalis potestas. Sed ilia, 
qua; prajost diobus, id est, spintualibus, 
major ost ; guie vero (noctibus id est) 
cornalibuH, minor, ut quanta est inter 
solem ot lunam, tanta inter pontifices 
©t reges differentia cognoscatur.” 
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Innocent avoids here all suggestion that the spiritual power 
is supreme over the secular within the sphere of the latter. 

We find that this position of Innocent is maintained con- 
sistently in other important Decretals wliich deal with the 
matter. There is a very remarkable illustration of this iu a 
Decretal dealing with the dispute as to the election of Philip 
of Suahia and Otto to the empire. Innocent III. had inter- 
fered in this case to annul the election of Philip and to 
confirm the election of Otto. At first, sight it would seem as 
though this were obviously an assertion by the Pope of his 
authority over the secular power, and of a claim to take the 
appointment into his own hands and to .supersede the electors. 
But Innocent is at great pains to disclaim this construction of 
his action. Some of the princes had complained that the 
Papal legate had taken upon himself the olfice of an elector or 
‘‘ cognitor,” and maintained that, this was wholly illegitimate. 
Innocent denies that he had done this, and says that his legate 
had only acted as a “ denunciator ," — that is, he had declared 
Philip to be unworthy and Otto to be worthy to receive the 
empire. Innocent recognises that the electors have the right 
and authority to elect the king, who is afterwards to he pro- 
moted to the empire ; they have the right by law and ancient 
custom, and the Pope must specially recognise this, a.s it was 
the Apostolic See which transferred the empire from the 
Greeks to the Gormans, But, on the other hand, Innocent 
urges that the princes must recognise that the right and 
authority of examining the person elected belongs to the 
Pope, who is to anoint and consecrate and crown him, for it is 
a general principle that the examination of a person belong,'; 
to him who is to lay hands on him, and the princes caim»t' 
maintain that if they elected, even unanimously, a sacrileg- 
ious or excommunicated jMirsoa, the Pope would be obliged 
to consecrate and crown him. Finally, he claims that if 
the electors are divided, he has the right to decide in favour 
of one of the parties, and urges that this was done in the 
case of the disputed election of Lothair and Conrad.^ 


^ ‘ Decretals,’ i. 6. 34 ; “ Inter cetera jectione sunt usi, dicentes, quod Apos- 

vero quidam Principes hac pra3cipue ob- tolicee sedis legatus, aut electorie geasit 



218 


POLITICAL THEORY OF THE CANON LAW. [PABT n. 


It is interesting to observe how carefully Innocent guards 
his own action, and disclaims the intention of overriding the 
legitimate rights of the electors. His claim, in fact, no doubt 
amoimts to an enormous invasion of the rights of the electors 
of the empire — that is, his claim to determine which of the 


aut cognitoris personam ; si electone, 
in mossem alieriam rniaerat falcem 
Buam, et electioni se ingorons, princi- 
pum derogaverat dignitati ; ai eogni* 
toria, ahaento altora partmm vidotur 
perperam proceaRisHO, qmim citata non 
fuerit, et ideo non d^djuifc conturaax 
judicari : . . . Verum illia principibua 
jus ot potestntem eligendi rogom, in 
imperatorem poatmoduni promovon- 
dum, recogiioBoimus, ut debeinua, ad 
quofl do jure ac antiqua connuctudmo 
noBoitur pcjrtinere ; pra'sertim quum 
ad «os jus et potestd.s hiijuainodi al> 
apo8toli(5a aedo porvenent, quoi Ko* 
manum irnperium in personam rnagrii- 
fici Caroli a Gra'cis trauHtuIjt in 
Qerrnanos. Sod ot pnneipos rocognos* 
cere debent, ct uticiuo reoognoscunt. 
eicut lidem lu nostra rccognovcio 
prfcaentirt, quod jus ct uuctoritas «‘X- 
nminandi poraonam oloct.arn in rogein 
et promovoiidam ad imppilum ad nos 
epectttt, qui oum inungiinus, conso- 
cramus et coronamun. Ebt eium ivgii- 
lariter ot gcncralitor obsorvntiim, ut 
ad oum exammntio porsou:t' portmeat, 
ad quem impObitu) maims spectut. 
Numquid onim, si piirici|jcs non solum 
in diRcordia, acd ctinm m concordiu 
aacnlegum quomcumtpie, vol excoin- 
municatum, in rogem, tyrranum, vfl 
fatuum, hajreticum oligcrcut, out 
pnganiim, nos inurigcre, oonseerare ac 
coronaro hominem hujusmodi debere- 
mus ? Absit omnmo. 

Objectioui ergo Priucipura rospon- 
dentes asserimus, quod Icgatus nostor 
. . . approbando regem Ottonom ©t 
reprobando Iduiippum ducom Suavjo?, 
neo olectoris gessit personam, . . . 
ut pot© qui neo fecit aliquom eligi, nec 
elegit ; . . . neo cogmtons person- 


am exhibuit quum neutrius eleotionem 
quoad factum eligentium confirm- 
andam duxerit, aut etiam infirn^nd- 
am. . . . Exercuit autem denun- 
ciatoris ofbeium ; quia personam 
lUicia ejusdom indignam, et personam 
regia deminciavut idoneam quoad im- 
penum obtinondum : non tam propter 
atudia eligontium, quam propter merita 
cb^ctorum : quamvis plures ex illia qui 
ehgendi regem in imperatorem pro- 
inovendum de jure ac do consuotudino 
obtincnt potestateni, consensisse per- 
hibeaniur in ipsum Regem Ottorum ; 
et ex oo quod fautores Philippi ducis 
absontibus ahis ot contemptip, ipsum 
eligcro priosumpaorunt, paleat ©os 
perperam proccssimse ; qunm oxplorati 
sit juris quod elect loni plus con* 
tciuptiis unius, quain contradictio 
iiiuUoruiu (»bM»tat : . . . Nos utique 
noil ducom, nod leliqiuiin reputamus 
ot noniinamuH regem jushtui ©xl* 
gout'*. . . . Quod autem quum in 
olcctiouo vota pniiL'ipuni dividuntur, 
post adinonilioiioin ot oxpcctationein 
altori partium favere posHiriius, maxime 
poj^tqunm a nobis uiictio, consecratio, 
ct coroiuitio pobtiilantur, sicut utraque 
pars a noiiis inuUoties postulavit, ox jure 
patet panU>r et exoraplo. Numquid 
eniin si jirincipes admoniti et expec* 
tail, vcl non potucrunt vel noluer- 
uiit in unurn propositum convenirc, 
sedes Apostolioa advocato et defen- 
soro carebit, eorumque culpa ipsi re- 
dundabit in pcenam ? Sciunt autem 
pnnoipos, . . . quod cum Lotharius ©t 
Corradus in disoordia fuiesont electi, 
Romanue Pontifex Lotharium coro- 
navit, et impcrium obtinuit coronatus, 
codem Corrado tunc domum ad ojus 
gratiam rodeunte.” 
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candidates should be acknowledged in case of a disputed 
election ; but, as we have pointed out, there were important 
precedents for his claiming a great and even a paramount 
share in determining the election.^ His refusal to acknow- 
ledge an excommunicated person was only a natm-al exten- 
sion of the principle that excommunication involved deposi- 
tion. It is very significant that he makes no claim to any 
abstract pohtical supremacy over the empire ; his silence is 
indeed very significant, for, as we have seen, there was at 
least one phrase in the canonical collection of Gratian which 
seemed to imply that the successors of Peter had received 
this authority from Christ Himself.* 

This conclusion is confirmed by the terms of another 
important Decretal letter of Innocent, written to the French 
bishops, defending his claim to arbitrate between the French 
and English kings. He begins by repudiating the notion that 
he desires to disturb or diminish 1.he jurisdiction or authority 
of the French king, while he expects that the French king, on 
his part, will not interfei-o with the Papal jurisdiction and 
authority. The Lord in the Gospels had bidden an injured 
person appeal to the Church, and the king of England asserted 
that the king of the French had transgressed against him, and 
that he therefore had appealed to tho Church, and the Pope, 
therefore, could not refuse to hear him. He disclaims all 
desire to judge as to the question of tho fiof, and ho recognises 
that any question of this kind belongs to Ihe feudal lord — 
that is, in this case, to the king of the French, unless, indeed, 
the pis commune had been altered by a special privileijium 
or by custom ; but he claims the right to di.'cide as to the 
“ sin,” for it cannot be doubted that jurisdiction on this point 
belongs to the Pope. Tho French king should not consider 
it derogatory to his dignity t.o submil. in this matter to the 
Apostolic judgment ; and ho appeals to the words of the 
Emperor Valentinian and to a decree of the Emperor Theo- 
dosius, which, as he says, had been renewed by the Emperor 
Charles, under which any party to a suit might, even without 
the consent of the other party, appeal to the bishop. No sane 
> Cf. vol. i. pp. 282-2S7. “ See pp. 206-209. 
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person, he continues, can doubt that it is the duty of the Pope 
to rebuke men for mortal sin, and if they refuse to submit, to 
subject them to ecclesiastical censure ; it cannot be pretended 
that kings are exempt from this jurisdiction. If this is true 
of all sins, how much more must it be true with regard to a 
transgression against peace, and he appeals to the warning of 
the Gospel directed against those who refuse to receive the 
messenger of peace. Further, he reminds him that the king 
of the French had used the help of the Pope against Eiehard 
of England. Finally, he urges that a treaty had been made 
between the kings and conlirmed by their oaths, and that 
this had been violated, and that no one could doubt that 
the question of t,he violation of an oath belonged to the 
Church. He has therefore, ho says, appointed his legates 
to enquire inl.o the matter, and if they found the complaint 
of the King of England to bo a just one, to take such steps 
as he had authorised, and he admonishes the bishops to 
receive and carry out the judgment.' 


' ‘Decretals,’ ii. 1. 13: “-Non ergo 
putet aliquis quod junsdictioiicm aut 
potestatoni illustris rcgis Kranooum 
perturbare aut niimicrc intondamus, 
quutn ipse jurieduitioncm ot jxitos- 
tatem noetram nee veht, nec del»oat 
etiam, impodire, quumquo junsflic- 
tionem propnam non Hiiflicjamus ox- 
plere, cur alionani usiirj>aio velleiiiuR. 
Sed quum dommu8 dicat in e\'an;.:olio : 
‘Si peccuvcrit in to frator tuus . . hi 
autem occieaiain non audiorit, hit tibi 
aient otlnaicus et puldji anu.s ’ (Matt, 
xviii. 15 ff.)p et rex Anglitr, wcut as- 
sent, sit paratus sulficiontor ostendore, 
quod rox Franoourn peocat in ipsum, ot 
ipse circa eum in corroctionr* jirocoHsit 
secundum regulam ci-angcJa-am, ot 
tandom, quia nullo modo profecit, 
dixit eoclesife : quomodo nos qui 
sumuB ad regimen universalis ecclosiie 
suproma dispositione vocati, mandatum 
divinum poasumus non exaudire, ut non 
prooedainus secundum formum ipsius, 
nisi forsitan ipso coium nobis vol 
legato nostro sutlioientom in oon- 


tranum rationem ostondat ? Non 
onim intondimus judicarc de foudo, 
rujus ad ipsum .Hpcrlftt judicium, nisi 
forto jun eomnnitii per specialo privi- 
legium vol contranam consuotuclmem 
aliquid bit detraclum, sod docernere 
do peccato, cujiis ad nos portinot sine 
dubio rensura, quam in quoinlibet 
exerccro possumua et debemu's Non 
igitur uijunoHum Bibi dobot rcgia dig- 
intaH reputaix), ai sapor lioc upostolico 
judicio 80 comiuilat, quum Valontmi- 
anus incbtus iinpcratur sul'fraganoia 
Modiolaiionsis ecdcsia dixisse logatur : 
‘Talem in pontilicali sede con'stitueie 
proeuretis, cui et nos, qui gubornamus 
imperium, sincere nostra capita submit- 
tamiis, et cjus monita, quum tanquam 
homines doliiiquenraus, suscipiaraus ne- 
coHsario volul medicamonta curantis.* 
Noc sic lUud humiUime omittaraus, 
quod Theodosius statuit imperator, et 
Carolus, mnovavit, d© cujus gener© r©x 
ipse noscitur desoeudisse : * quicunque 
xndehcet litem liabens.eivepotitor fuerit 
Bive reufi, sive in imtio litis vel decurBis 



CHAP. X.] THE BELATION OF CHTJEOH AND STATE. 221 

The claim which Innocent makes is no doubt one of great 
magnitude, but it is very necessary that we should observe 
carefully the grounds upon which Innocent rests it, and 


temponim ciirnculis, siv© quum ne^o- 
tium peroratur, sive quum jam ccepcrit 
promi sententia, si judicium ©logorit 
sacrosancta) fiedis antistitia, illico sme 
aliqua dubitationo, etiamsi pars alia 
refragetur, ad episcoporum judicium 
cum sermon© litigantium dirigatur.* 
Quum enim non humana? eoiistitu- 
tionia aed divin® logia potius miiiia- 
mur quin potestas nostra non cst ok 
homine, sod ox Doo : nullus, qui sit, 
same mentis, ignorat, quin ad officium 
nostrum spoctet do quocumqu© mortuU 
paccato compere quomlihct Chnsti- 
anum, ot si rorrontionem contorapsont, 
ipsum por clwtrictionom «c<'l<*sia8ti<’am 
coeroore. . . , Sod forsan <Uoct\ir, quod 
ah tor cum rcgibup ©fc ahtcr cum ahis 
eat agendum. Cotorum scriptum novi- 
mus in lego divma : * Ita magnum 

judicabis ut pttrvum, nec ont opud 
te accoptio person.irum/ quam B. 
Jacobus ititor\oiuro toatatur, ‘si dis- 
coris oi qui indutus cst vM'sto pra'clura,’ 
&.«. Licot iiutcm hoc mo<lo procodero 
valoamurt tiUi>or quolibct criminuli pt’e- 
cato, ut poccatorem revocemus a vitio 
ad virtutom, ah error© ad voritatcin, 
praecipue tainen quum contra pacorn 
peccatur, ‘ quas cst vinculum cantntis,’ 
[de qua Christus spocialitor priecipno 
apoatolis : ‘In quamcumquo domiiin in- 
traveritiH, priinum dicilc : Pax liuic 
domui, et si fuerit ihi fihns pivcr-, 
requiescct super ilium pax vesira. 
Quicunqao autom non receponnt vos, 
nec audiorint sorraonc.s vestros, exo- 
unt©8 foras excutite pulvorem do 
pedibiis vestria m tostimonium jliia/ 
Quid enim est a talibua exire fora.s apos- 
tolos, nisi communionem eis apost olicam 
denegare ? quid est excutcro pulvcicm 
d© podibus fiuia, nisi diatrirlionpin 
©cclesiasticam exorcor© ? . . . Quam 
gravis autom districtionia aontontia lu 
ultimo sint oxamino ferien<li qui non 


recipiunt pacis nuncios, nec audiunt 
sermonoa eorum, per sc ipsa voritos 
conaequentea oatondot, non aimplicitor, 
sed cum quadam aftirmationo pi-opo- 
liOiis : * Amen dico vobis, tolerabiliua 
©rit torrio Sodomorum et G-omorheorum 
in die judioii quain illi civitati ; ’ in civi« 
tat© civea intclhgen.s, a quibus non ex- 
cepitipsesroges. Forro quumaocundum 
legitimas sancliones quod qiusque juris 
in alterum atatint, alius ©o uti valeat 
contra ilium, et ^apions protestetur : 
‘ Patcre Ingom, quam ipse tulens,’ ot 
rox ipso Francortun contra clarec me- 
mon® R. quondam zVcglorum regis, 
qui, at salva ipsius rogis pace loqua* 
inur. quia non ad confusionom ojiig, 
sod a«l oxcusationem nostram hoc dici* 
mus, non ©o crat de tenons oonditioms, 
in bcllo fuit officio et beucficio nostro 
usus, qiiomodo quod firo ao ad versus 
illuiu adriiisit contra so pro alio non 
adnuttet ?] Numquid apud nos debet 
©sso pondiis ot pondus, monsura ot 
monsura, quorum uinimquo oat aboin- 
luabilo apud Doum ? rostrorno quum 
inter regos ipsos roforrnata fuerint 
paciP ftrdoro. ct iitnnque pracatifco 
proprio juramonlo flrrnata, quEc tamen 
usque afl tompua [irictaxafcum servata 
non fuoniit, numquid non potorimus 
do juramonti roligiono rognosnrrc, quod 
ad judjcjum ecclcsiu' non cat dubnim 
portiiioro, ut rupta pacisi fa*dora ndor- 
moiitur ? N© ergo tantnm diaoordiam 
A.idoanmr sub dissirnulationo favere, 
dissumilaro rcligiosorum locorum ex* 
cidium, ot stragem iiegligor© populi 
Chn.stuini, dileoto filio abbati Case- 
main f^riochcto iogato dedijnus in prae- 
coptis, ut nisi rox ipse vel solidam 
paoeiii cum pnndicto rogo reformat, 
vel trougas meat competentos, vel 
saltern huniilitcr patiatur, ut idem 
abbas ot vonornbihs frater noster 
archicfiiscopus Bituricensis de piano 
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notice again the omission of all claim to act as one who 
possessed a political authority superior to that of the 
temporal sovereign. His claim is based on two principles — 
first, the religious one, that any question of transgression 
or sin by one man against another belonged to the Church’s 
jurisdiction, and therefore especially any transgression against 
peace, and any question concerning the obligation or violation 
of oaths ; secondly, on the appeal to a legal ordinance, which 
permitted any party in a civil suit, at any time to take the 
case from the civil court to that of the bishop. Innocent 
says that this law had been made by Theodosius and renewed 
by Charles the Great ; the latter statement is incorrect, being 
based uiion the spurious collection of Capitularies of Benedictus 
Levita (ii. 306) ; but it seems that the original source of the 
constitulion is a genuine law of Constantine. It is contained 
in the constitutions of Sirmond, and Hanel and Maassen have 
argued that tliis one is genuine, though they think that it 
was repealed by Arcadius and Honorius (Cod., i. 4, 7), and 
by a Novel of Valcntinian (iii. 34. 1).^ 

Whatever may be said as to the grounds upon which 
Innocent bases his claims, it is quite clear that we have here 
no pretension to a general political supremacy. It is perhaps 
worth while to put beside this a Decretal of Alexander III., 
and another of Innocent 111., which, in regard to smaller 
matters, seem to illustrate f.he same principle. In the first of 
these Alexander III. deals with a case in which certain 
knights had been summoned before the Bishop of Trior about 
some matters concerning the fiefs which they held from a 
secular lord. Their lord forbade them to answer about the 


cognoscant, utrum justa f>it quen- 
monia, qviaui contra cum proponit 
ooraro ecc\ema rex Augloruin, vol cjus 
exceptio sit logitjma, quain contia 
eum por suas nobid lit^eras ox- 

primendam, juxta formam sibi datam a 
nobis procodere non omittat. Idooqno 
universitatibus ve»tri8 per apostolica 
Bcripta mandamus, et in virtute obodi- 
entiie distriote prsocipimus, quatenus 
pOBtquam idem abbae super iioo man* 


datum fuerit apostoheum exsecutus, 
aentcutiam ejus, imo nostram verius, 
rocipiatis humiliter et vos ipsi sorvotis 
ct faciatiH ab aliis observari, securi, 
quod Bi sccuB ogentis inobedientiam 
veetram punjorau.9.” 

> ‘ Con'itit. Sirmond,’!. ed. Hanoi, In- 
troduction ; and J\rau3sen, ‘ Geschichte 
der Quollen des Kanomschen Rechts,* 
vol. i. p. 794, note 11. 
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secular fiefs in the bishop’s court, and the bishop excommuni- 
cated them. Alexander III. annulled the excommunication, 
and ordered the case to be determined by the feudal lord ; 
only in case he should act unjustly does he order the matter 
to go to the ecclesiastical court.* In the second, Innocent III. 
orders the Bishop of Vercelli to declare null and void any 
letter which may be produced from the Holy See dealing with 
matters which belong to the secular (iourts of Vercelli. Only 
if the consuls and commune of Vercelli refuse to do justice 
to those who appeal to their court, then suitors may have 
recourse to the court of the bishop or the Pope, and this is 
permitted, especially because at that, time the em]>ire was 
vacant, and there was no secular superior to whom they 
might appeal for justice.* It is worth while to notice how 
in both these cases the I'opos, while maint aining th(; principle 
that the Ohurch was bound to protect those who were 
oppressed or unjustly tro.ated, yet emphalically set aside any 
attempt on the part of Chui'ch authorities to supersede the 
ordinary process of secular justice. 

* ‘Decretals,’ li. 2. C (Alex. HI.): Itucis VorcoUor.'iibua httcraR super 

“Ex transjTQisa nobiM jijsimiHtiorio B.O. rt'bus, pra‘cipue qnir fornin Bopularo 

et W. miiitum eccie<iiRs tua‘ mtttllexi- coiitingtmi, a wodo Ajtofitolu’a contigerit 

mus, quod, quum R. do Cassavillo 003 impclran, cas suldato appellationis ob* 

super quadam posse.'>rtionp cortim stiumlo, doconias uuotontato nostra irri- 

venerabili fratro nostro Troccnni opi.-<* tiis o< intinoe, dunimodo clirti corisuJps, 

copo traxissct in causam, nobilib vir ct commune do sd conquorontibup in 

de CampiB eorum doramns, [a quo judicio 6a?cuian, oxhibeant ju.'^tjtia* 

possoasionos tonebant] su)> tlebito coriiplerncnlum. Liruat tajnon ipMs, 

fidelitatis ois inlubuit no de saoulari qni Rub cisdcin fonsulibus tuliter dux- 

feudo in judicio ovclcsrafstico n-bpond- enut fontendondum, hi so «n abquo 

erent. Itaque pra'fatus opiscojius in sensenrit }»ra‘grav uri, ad luuin, sicut 
Cos velut m contumaces cxcominuin- huclcmis eervatura cst, vcl ad noetrarn, 
cationis sontontiain promuJgavit olc. si nialuciint, audicntiam ajtpcllaro, hoc 

(et infra). [Maridamua, quateiuis pra*- pra'sertiin tempore, quo vacante :m- 

fatos milites ab cxcoiiunumcttUon<‘ perio ad judiuem atecularorn rocurrore 

contradictione et appellation© eessante ncqucniit, qui a Huporioribue in sua 

absolvaa etc.] (et infra:) Doindo per jiiNlitm opprimuntur. Si vein oonsuloe 

dominum feudi causam jubcas terniin- juslilif© lanquntri mento auspecti fucr- 

an, ot Bi jpso oiiquid malitiam dia- ini reruaati, corani arbitns comrnuiu- 

tulerit, tu oi sublato appelJ/ilio/i'a ler de enusa suspieionis agatur, 

obstaculo dobitum finom iniponas.” quae si probata fuent esso justa, ad 

* ‘ Decretals, ‘ ii. 2. 10 (Inn. lU.) : to vol ad nos pro ju.stitia rocurratur, 

“ Maiidamua quatenue si quando a sifut superms ©st ©xpreseum.*’ 
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In two Summas described by Schulte, the Pope is called 
“ verus imperator,” and in one of them it is said that the 
emperor is his ricar.^ It is clear that this judgment does 
not correspond with that of the Decretals. 


^ Summa ColonionsiB on Qratian, 
Dec., C.ii. Q. 3. 7, ‘Diet. Grat.* : ** Quaro 
imperator potest infamiara abolere 
ideoque, cum papa super imperatorein. 
imrao ipae verus imperator sit, non 
wfc dubium eum idem posse.** 

Summa Coloniensis on Gratian, Dec., 
C. ii. Q. 6. 3 : “ Hie quicritur an a sajeiil- 
ari tribunoli in causLs peouniahis ad 
papam appollari posait. Videtur hoc 
inde quod pnpa verus imperator ost.*’ 
Summa Parisieusis on Oratian, 0. ii. 


Q. 6. 3 : ** Quod ad dominuru papam de 
Bsecularibua dicit, quid sit faciendum, 
eed non procipit, ve\ possumus dicere 
quod ipse est vorus imperator et im> 
perator vicarius ojua.” 

Quoted by J. F. von Schulfco in 
' Sitzungaboncht© dor Akademie der 
Wiasenschaften.’ Wien, 1870, pp. Ill, 
131. I owe the reference to note 12 
in F. Maitland’s translation of a part 
of Giorko’fi ‘Das Deutsche Genossen- 
schaftsrecht.’ 
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CHAPTER XL 

THE THEOBY OF THE RELATION OF CHURCH 
AND STATE. 


n. 


In the passage quoted at the beginning of the last chapter, 
Stephen of Tournai speaks of the two peoples, the clergy and 
the laity, who dwell within the one state or commonwealth of 
the Church.i To the careless reader this might seem to imply 
that the secular authority is subject to the ecclesiastical. This 
would be a complete misunderstanding of his meaning ; the 
Church, in the sense in wliich he uses it here, is not to be 
confused with the ecclesiastical organisation of which the 
Pope is the head. For Stephen is careful to say that the 
head of the Church, in the sense in which he is here using the 
word, is Christ, while the priesthood and the kingship are the 
heads of the two authorities which are within the Church. 
Stephen is putting into his own phrase the principle of the 
Gelasian theory of Church and State. 

We have in the last chapter discussed the question how far 
this conception had been abandoned by the canonists in the 
eleventh and twelfth centuries, and its place taken by the 
theory that the Pope was supreme in secular things over the 
secular as well as over the ecclesiastical authority ; and our 
examination has led to the conclusion that, whatever view 
may have been maintained in the heat of controversy, the 
Canon law of the period we are considering does not admit 
this principle, and the great Popes, so far as their judgment 
is embodied in the Canon law, repudiate this conception. 

» Seo p. 198. 
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This does not mean that the authority of the Church is not 
of greater dignity than that of the State. Gclasius had con- 
fined himself to pointing out that the responsibility of the 
priest was greater than that of the king ; ^ while Hincmar of 
Bheims added that the dignity of the bishop is greater, for he 
consecrates the king.* The Canon law holds to the conception 
of the greater dignity of the spiritual power ; its general 
principle is well expressed in a phrase quoted by Ivo and 
Gratian as from Gregory Nazianzcn, which lays stress upon 
the superior dignity of that authority which deals with the 
soul over that which only deals with the body.* In the last 
chapter we have quoted that phrase of Innocent III. in which 
he compares the spiritual power to the sun and the temporal 
to the moon.* These phrases illustrate the growing sense of 
the superior dignity of the ecclesiastical authority, but they 
do not mean that the Church claims authority over the State. 

The whole matter would indeed have been simple and easy 
if the spiritual society could be separated from the secular, — 
indeed Stephen’s rather easy phrases would have been adequate 
if we could imagine this to be possible ; in fact, of course this 
was impossible, for in fact the two jurisdictions ran across each 
other, or, to put it more correctly, the layman and the cleric 
were each subject not only to the one authority, but in some 
measure at least to both, and the two systems of law some- 
times at least deal with the same subjects. The difficulties of 
the relations of Church and State in the Middle Ages arose in 
large measure from the very nature of things, while in a large 
measure also they were the results of historical conditions 
whose character we have considered in relation (o the ninth 
century in the first volume, and which we shall have to con- 
sider in relation to the tenth, eleventh, and twelfth centuries 


• Vol. i. pp. 191, 192. 

» Vol. 1 . pp. 2SS. 236. 

■ Ivo, ‘ Doeret.,’ v. 6 : “ Suscipitisno 
libertatem verbi f Libenter accipitis 
quod lex Chnsti sacordotali vos subjecit 
poteetati, atquo istis tnbunahbuB sub- 
didit ? Dedit enim et nobis potostatem, 
dedit et prin.ipaluiii multo perfecti- 


orom principatibuB veatris. Aut num- 
qiuJ justizm vobis vidutur si cedat 
Hpiritus carni ? Si a terrems ccclcstia 
Kuperuntur ? si diviiiis prieferantur 
humana ? ” Cf, Gratian, ‘Dec.,* D. 

X. 6. 

* Soe pp. 215, 216. 
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in a future volume. We cannot now anticipate this discussion, 
but we must bear in mind the fact that the eleventh and 
twelfth centuries were full of the clamour of the great con- 
troversy between the Empire and the Papacy, between the 
Kings and the Bishops, and that the real difficulty in the 
adjustment of this controversy lay, not so much in the fact 
that each side put forward unreasonable claims, as indeed 
they sometimes did, but much rather in the fact that the two 
jurisdictions did really cross each other, and that in the con- 
ditions of the society of that time it was very difficult indeed 
to find a satisfactory adjustment of claims which in them- 
selves, or at any rate as related to the conditions and circum- 
stances of those times, were reasonable. For that matter, the 
difficulty has not disappeared even in our time. 

We have in the last chapter dealt with the supposed claim 
that the Pope was supreme over the Stale both in spiritual 
and temporal matters. We must now consider the more 
general relations of the authorities of ChurcJi and State. 

We begin by considering the theory of these canonists witih 
regard to the relations of Canon law and secular law. We 
have already discussed their conception of the Canon law 
itself, and it will he evident from this that whatever may 
have been the theory or practice of the ninth century, the 
Canon law recognises no authority of the secular power over 
Church law. The civil ruler has no authority over Canon 
law, but rather he cannot abrogate Canon law ; ^ he has no 
authority to make laws in regard to ecclesiastical matters,® 

* Ivo, *Decrot./ iv. 187: “ Iin- CnitmnuH: “Jlluii autcra Honorii 

periali judicio non poflsnnt Au^'usti, qnod tie i-lGciione summi 

jura dissolvi. Non quod impcratornra I’ontdtcj.s' supra constiluisHe legitur, 
leges, quibua etiep© Ecclosia contra tiulliuH momcnti probatur : cam 

(circa) hairoticos utitur, aa'po ronlra non solum do ordiiubua, ged noc 
tyrannoB, atquo contra pravos quosquo ctiam do rebus Ecclesiasticis laicis 
defendituT, dicanius pcnitiis renuendiis ; Icgatur alujuando atlributa disponondi 
sed eas quidem ©vangelicis, apostohcin fucultfta. V/ido quecumrju© a Prin* 
atque canonicis decretis, quibus post- cipibus in ordinibua, voi in Ecciofii- 
ponend^e sunt, nullum posso inierro asticis rebus decrota invenauntur, nul 
prasjudicium asseramus/’ Cf. Gratiau, lius auctontotis esso rnonatrontur.'’ 

‘ Dec.,’ D. X. 1. Gf. Rufioin, ‘ Summa Decret.,' D. xevi. 

* Gratian, * Decretum,' D. atcvi., 
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— such regulations, even though well-intentioned and designed 
for the good of the Church, are void, and must he repudiated. ^ 
There is no doubt about the theory of the canonists : the 
Church has its own legislative authority, and its own system 
of legislation, which is wholly independent of the secular 
authority and of secular law. This principle is, so far, noth- 
ing more than the application of the Gelasian theory of the 
two authorities with their two spheres. 

But now we come to a more difficult question, and that is. 
How far is the secular law subordinate to the law of the 
Church 1 The consideration of this question requires much 
care if we are to keep clear of mistakes into which even some 
very comx)etent historians have fallen. One thing is per- 
fectly clear in the theory of the canonists, and that is, that 
the secular law is inferior and subordinate to the law of God, 
and that no secular autrhority can lawfully make laws which 
are contrary to the law of God. This is very positively 
expressed in a phrase of the Pseudo-Lsidorian decretals 
which is cited by liurchard of Mainz, by Ivo, and by 
Gratian,^ and more tersely in another phrase quoted by 
the same canonists.^ This principle is one about which there 
was no substantial difference in mediaeval society. But the 
principle must not b»! misunderstood, — the law of God is not 
the same as the Canon law of the Church. We have dis- 


' ‘ Decretals.’ T. 2. 10 : “ A quibus 
(laiois), HI quid motn projirio statutum 
fuerit, quod ecclesianint etiam re- 
spiciat coramodurn et fuv'oicin, nul- 
lius firmitatis ex-^istit, uiai ab ocelesia 
fuent npprobatum, unde statutum 
Basilii de non ahonandis pra?Uji^ 
rusticis vel urlmiHH, ministBriiR ot 
ornamentis ecclosiarura, i)l» ropro- 
batum fuit potissima ratioiie, quod 
auctoritaic non fuit Komaiii PonlificiR 
roboratum.'’ 

* Burchurd, ‘ Docret.,’ xv. 8 : “ Non 
licet cr^o imperatori, vcl ciiiqimra 
piotatem cu'tfndicnti, aliqiiid contra 
inandata diviniUUis jirtt-suiaere, noc 
quidquam quo ONanpolicis proplioti- 
fiisque apostolx-js reguliH obvicelup 


agore. IiijUsUim enim judicium, et 
diffinitio injusta, rogio metu, vol jutisu 
n judicibiw ordinata non valoat : nec 
<juidqu;iin quod contra cvangolicam ot 
proplieticain out npostollcam doc- 
trinam, constitutionemque eorum sive 
nanctoruni 3’atrum actum fuorit, 
htabit : ct quod indcielibuR aut ha^re- 
ticis factum fuent, oraniiio cassnbUiir.” 
Cf, T’tioudo-Isidoro, ‘ Calix.,’ I. ep. 1, 
16. Cf. also Ivo, ‘ Decret./ xvi, 9 ; 
‘ Pan li. 141 ; Graliau, ‘ Deerctum,’ 
D. X. 2. 

® Burchnrd, ‘ Decrot./ xv^. 10 : “ Lex 
irnperatoruni non ost supra Dei legem 
st-dsubtus ” Cf. Ivo, * Docrct.,’ xvi. 1 1 ; 
‘Pan.,’ u 130; Gratian, ‘ Decrotum,’ 

D. X. i. 
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cussed this subject in a previous chapter, and now only- 
recall the necessity of careful distinction between the Divine 
law in the strict sense of the term, and the positive Canon 
law of the Church.^ In considering the relation of the Canon 
law to the secular law, we must not confuse the authority of 
the Canon law with that of the law of God. 

Canon law is binding upon all members of the Church, 
whether laity or clergy : those who do not obey it arc to 
be held as though they repudiated the faith. This is very 
forcibly put in a passage from a letter of Leo IV. which is 
cited by Ivo and by Gratian.^ There i.s no doubt about tho 
principle that the layman as a member of the (duircli must 
obey the Canon law, with regard t.o all those matters which 
belong to the sphere of the Canon law. And more than this, 
there are strong phrases in t.he canonists which l-.iy down the 
principle that all constitutions (i.e., secular ones) contrary to 
the Canons and to the decrees of Eome are void.® 

But, — and hero we must be very careful, — this does not 
mean that the Canon law has any place or authority in secular 
matters : there is, indeed, no suggestion in any of these writers 
of any such notion. An examination of the context of the 
passage just quoted from Gratian will show that he is here 
only con.sidering the question of tho relation of the secular 
law to ecclesiastical affairs. It has been suggested that 
Gratian impUes in these i)assages that if there is a conflict 


' See chap, ix., especially pp. 105, 
166. 

* Ivo, ‘ Docret.,’ iv. 72 : “ Qiiam ob 
causam luculontiiis ot magiia voco pro- 
nunt-iare non tiraco, qui.i cjui ilia qujc 
dixiraus Banf-'tornm patruin Htaiutn, 
quee apud nos cationos praititnlantur, 
eiv'e sit epr.scopus, sive clericiis, piv'c 
laicufl, non indifforontor recoporit, ipse 
convincitur nec cathoheam et apostoh- 
cam fidern, noc nancta vora Clinsti 
ovangolia quatuor utiliter et efticaj-iter, 
et ad effectum (profectum) suum rcti- 
noro veJ orodcro.” Cf. Ivo, ‘ Panor- 
mia,' ii. 118, and Gratian, ‘ Decretum,* 

1>. 3CI. 1, 


® Ivo, ‘ Dec.,’ xvi 10 * “ Ui consti- 
liitiones contra canonos et deereta pros- 
sulum Koraan'jriim, vei bonow mores, 
nulIiuB Bint moiiionti.” Cf. Gratian, 
* I)oc./ X>. X. 4. 

Gratian, ‘Dec.,’ D. x., Gratianus : 
‘‘ Constitutioiioe voro pnncipnm ecclo- 
hiusticis coiistitutiombus non prcmi’ 
nont, bed obhoountur. . . I’ait II., 
Giatianiis : “ Kcco quod conatituiioneb 
pnncipum occJoKiastiuis legibus post- 
ponondee eviiit. Ubi autesin ovangehcia 
atqiio canonicid docretip non obvja- 
\orjjit, omni rcverontia dignic habo- 
antur/' 
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between the two systems of law, the secular must necessarily 
give way.^ There is no reason to think that the question in 
this general sense is present to Gratian's mind at all in these 
passages. It will be useful to compare with these phrases of 
Gratian the comment which Bufinus makes upon this “ Dis- 
tinction.” He observes that the statement, that secular laws 
which contradict ecclesiastical law are to be set aside, requires 
some analysis. There are two kinds of ecclesiastical law : 
the one is “ merum ’ — that is, it is founded upon the divine 
ordinance, or that of the holy fathers, — such is the law of 
tithes ; the other is “ adjunctum vel mixtum ” — that is, it 
really depends upon human law, — such is the law of prescrip 
tion and other similar matters. Ecclesiastical laws, which are 
“ mera,” cannot be annulled by the laws of the emperor ; but 
of those ecclesiastical laws which depend upon the imperial 
legislation there are some which can be thus annulled.^ 

It is plain that Eiiflnus recognises the fact that the two 
systems of law have each their own province, but that the 
two provinces are not whoUy separate, — that there are at 
least some cases in which the Church regulations are related 
to secular laws, and that at least in some of these cases it lies 
with the secular authority to continue or to abrogate certain 
rules. Bufinus does not discuss the question who is to decide 


^ I .e.f hy Gierke, ‘ Das doutsche 
Gono«sensc}uiftsro<’ht,’ veil. iii. sect. 
11, note 19 

* Rufinus, Sumina Decret.,’ D. x. : 
“ lUud autem, quod in eubjecto capit- 
ulo dicitur, quod ‘1 ex imperalorum 
epclesiastica jura dissolvcre non potest,’ 
non omnino indistincte pretorcundum 
eat. Sciendum erpo est quod jus 
ecclesiaeticum aliud cat merum solum- 
modo, soil, ox div'znn oonatitulione vcl 
patrum sanctorum doscondons, ut jus 
decimatiorium, dioecsium ©t hujus- 
modi ; aliud adjunctum vol mixtum, 
scil. quod ox consiitutmno liumanorura 
legum porpondit, ut jus proscriptionis 
et si qua sinulia. Mera itaquo }uia 
ecclesiastira leges imperatonim nulla 
ratione, nec in totum nec in partem, 


valent dissolvore ; oa vero jura ecclesi- 
aetica que de iroporatorum constitu- 
tionibus pendent, aliqua quidem sunt, 
quo lege imperatorum in totum et in 
partem crodimus quod possent con- 
velh : que quidem magis in odium 
quoruntiam, quam in generalem fa- 
vorom ocnlesie instituta sunt, ut pre- 
dictum jus prosenbendi. Hoc ©nim 
jus ecclesio in pnrtoin cotidie dissolv- 
itur, quando aliqua ©cclesia ab impera- 
toro priviiegium impetrat, ne adversus 
©am ©cclesia alia prescribafc. In totum 
etiam putamus quod jus hoc posset ox- 
tingui 81 eum iinperator logem daret, 
ut omnia ot omnium proscriptio quan- 
tum\is longi temporis de cetero ces- 
Baret, ox tunc et doincops nec ecclesia 
uUo modo presenbor© posset.” 
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in cases of a conflict between the two systems of law. On 
the whole, it does not appear that these canonists present 
any definite theory upon this subject ; their general principle 
is clear, that each system of law is supreme within its own 
sphere. 

Among the earlier writers the one who seems to come 
nearest to asserting the authority of the canons over the 
laws is the author of ‘ Petri Bxceptiones.’ We have quoted 
an important passage from him iu i,he first part of this 
volume, and it is worth noticing that ho speaks not merely 
of the legal authority of the canons of the first councils, 
but also holds that a new canon may abrogate an earlier 
law.^ 

There is also one pa.ssage in the Decretals which seems 
to assert the claim that where there is any doubt to which 
jurisdiction a particular question belongs, the matter should 
be referred to the Pope. This passage occurs in a decretal 
of Innocent III. : he had been asked by the Count of Mont- 
pellier to legitimatise his illegitimate children, and, while 
refusing to do this, sets out the grounds upon which he con- 
sidered that the Papal See was competent to deal with the 
question. The treatment is complicated, but, as it seems. 
Innocent claims that the Homan See has always, and in all 
places, power to legitimatise as far as the qualifications for 
spiritual offices are concerned, but does not normally claim 
authority to legitimatise for secular purposes, such as inherit- 
ance, except in those territories which are subject to the 
temporal authority of the Pope. Where, however, there is no 
secular authority to wliich recourse can be had, as in the case 
of the King of France, who recognises no superior in temporal 
things, the Pope could deal with the matter if the King 
chose to submit it to him, though the King in the judgment 
of some had no need to do this, but could have dealt with the 
matter himself. The Krug of France had applied to him in 
such a case, and he had complied with his request. So far 
Innocent seems to make no very advanced claim. But he 
then goes on to say that not only in the patrimony of the 

» 0(. p. so, note 1. 
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Church — that is, in the Papal States — but also in other terri- 
tories, in certain cases, the Pope exercises temporal jurisdiction 
“ casualiter.” lie explains this by saying that he does not 
wish to interfere with other men’s rights, and he recognises 
that Christ bade men give to Cajsar what was CaBsar’s, and 
refused to decide the case of the man who asked him to judge 
between him and Ms brother about their inheritance. But, 
he continues, in Deuteronomy the principle is laid down that 
in difficult and obscure cases the matter should be referred to 
the decision of the priest, and that his judgment should be 
accepted. He urges that the Pope occupies the position of 
the priest in the Deuteronomic legislation, and that tMs prin- 
ciple applies especially to those cases where there is any 
uncertainty whether the matter belongs to the ecclesiastical 
or the secular authority.' 

^ * Bocrotnls,’ iv. 17. 13 (Innocent tempore, quEpresque ah ©is, qui indica 
III., ‘‘ Venorabilem ") : ** Rationi- bunt tibi judicu ventatom, et facies 
bus igitur his iuducti rogi gratiara qua»cumque dixerint qui pricsunt loco, 
focimus poquisiti, causam tarn ox vot- quern olegont Dominus, sequonsqu© 
en quam ox novo tostamento trehontos, ©orum sontontiam noc doclinabis ad 
quofl non solum in occloaias patnmonio dextoram vel ad sinistram. Qui autom 
supor quo plenam in temporalibus suporbirrit, nolens obediro aacordotis 

gerirnus potestaLern, verum etiam in impeno, qui ©o tempore rmnistrat 

aliisi rogionibus, oertie causis inspectis, Domuio Doo tuo, deoreto judicis mor- 

tomporaloin jurirtiiictionem casualiter letur, ©t auferes malum do Israel.' 

(carnahter — c. a. g. h, Ic. ; cunmbter Locus oniin quoin elogit Dominus, 

-~-HGg.) exorceniiiM, non quod aliono apostolica scdcH osae cognoBcitur Rio, 

jun praijudioaru volimus, vol potosta- quod earn Doininus m sc ipso [e] lapicle 

tom nobis iiidcbitain nnurparo, quiim angular! fundavit. . . . Tria quippe 

non ignoromuH, Christum in tn-aiigolio distinguit judicia : primum inter san- 

rospondisso ; * Ueddito quit* sunt Ciea- guinem ot sanguiiiom, pei quod crim- 

aris C.Tsari, ot qutp sunt Dei Deo.’ male intolligitur ot civile ; ultimum 

I^roptor quod postulatus, ut horoditn- inter lepram ot lopram, per quod eccle- 

tem dividorofc inter duos, ‘qujs,’ in- eiasticiim et criminale notatur ; med- 

quit, ‘ constituit me judicera super ium inter causam et causam, quod ad 

VOS ? ’ eod, quia, sicut in Deutcronomio utrumque refertur ; tam eccleaiasti- 

conLinetur, ‘ bi difficile et ambiguum cum quam civile, in quibus quum ali- 

apud t© judicium oss© perspexeris, in- quid fuorit difficile vel ambiguum, ad 

ter songuinem ot sanguinem, causam judicium est sedis apostolica? recurren- 

ot causam, lepram et non lopram, et dum, cujua sententiam qui suporbuia 

judicium inter portas tuas verba vi- contompsent observari mon prsecipitur 

dens vanari ; surge ot aii.scondo ad ©t aufern malum d© l.srael, id ost, per 

locum, quern clogorit Dominua Deus oxcommunicalioiUB sontontiam, volut 

cuua, venios ad bacofihitos Levitici mortuuR, a commuuione fidelium se- 

generis, et ad judicem, qui fuerit illo parari,** 
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This is a far-reaching claim, and in the course of the thir- 
teenth century furnishes one of the starting-points for the 
most extreme claims made by some writers, that the Pope 
possessed in the last resort all temporal as well as all spiritual 
authority.^ But that Innocent III. himself contemplated such 
an interpretation of his claim seem.s very doubtful, especially 
in view of the great caution with which, as we have seen, he 
expresses himself.^ Still it remains true that Innocent III. 
does in this passage, clearly though incidentally, set forward 
the claim that in cases of conflict between the spiritual and 
the temporal jurifidiclion, the spiritual power is to decide. It 
must, however, he remembered that the incidental statement 
of such a view in a passage in the Decretals does not justify 
the assertion that it was an estabhshod principle of the Canon 
law that in cases of conflict between it and the secular law, 
the Canon law was necessarily to prevail. The normal view 
of the Canon law down to the thirteenth century is that the 
sphere of the two systems of law are distinct, and that each 
is supreme iu its own sphere. 

If there were grave difficulties in adjusting the relations of 
canon law and secular law, it was even more difficult under 
the terms and traditions of medimval society to adjust the 
relations of the clergy and the laity to the two authorities. It 
cannot seriously be questioned that Gclasiiis and the ecclesias- 
tical writers of the ninth century clearly recognised that in 
secular matters the clergy were subject to the jurisdiction of 
the secular power.^ But there had gradually grown up in the 
later centuries of the ancient empire a great system of ex- 
emptions of the clergy from the jurisdiction of the ordinary 
secular courts, and these exemptions continued and developed 
in the new states which grew up on the ruins of the ancient 
empire in the West. In an earlier chapter of this volume we 
have discussed the treatment of these exemi)tions by the civil 
lawyers, and have pointed out the extent to which they were 

^ Cf. 0 Sp. R. Scholz, ‘Die Publizis- * C'f. pp. 213'22.‘), 

tik zur Zoit Pliilippa dea Schdnen und ’ Cf. vol. i. pp. iOO, 19Z, and pp, 

Bomfaz VIII./ esp. pp. 84-90. 257-264. 
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founded upon the legislation of the emperors from Constantine 
to Justinian.^ We must now consider the mode in which 
these matters were discussed and the conclusions which were 
maintained by the canonists and the Canon law. 

It is not necessary to discuss the question of the procedure 
in ecclesiastical cases where the clergy were concerned. No 
canonist suggests that in such cases any one but the 
bishops had jurisdiction. The really difficult question arises 
as to civil and criminal cases in which the clergy were 
concerned. It would take a long time to go through all 
the canons referring to the subject ; but the very detailed 
discussion by Gratian wall serve to give a sufficiently clear 
impression of the general position of the canonists. In the 
first Question of the eleventh Cause Gratian has collected a 
great mass of canons bearing upon the subject, and adds his 
own observations and conclusions. Ho first cites many 
authorities wdiich seem to show that Hie ecclesiastic must not 
bo brought before (he secular courts uuless he has first been 
degraded. To this, he says, it has been replied that while the 
clergy, as far as their office is concerned, are only subject to 
the bishop's authority, they are under the emperor so far as 
relates to their estates, for it is from the emperor that they 
have received them ; and he refers to that famous passage 
which is quoted in ‘ DisHnction ’ viii. 1, in which Augustine 
maintains that property is held only by the laws of the 
emperor. Gratian then cites a number of canons which seem 
to teach that the clergy must pay taxes to the emperor, and 
that the bishops are not to interfere in secular matters, and 
says that it is therefore contended that in civil cases the clergy 
are to go to the secular courts, while they are not to be taken 
to the secular courts iu criminal cases imloss they have been 
degraded. But ho urges emphatically that, plausible though 
this may seem, the canon.s and the secular law do actually 
forbid that the clergy should be brought before the secular 
courts either in a civil or a criminal matter, and cites a number 
of canons which assert this principle. And, finally, he con- 
cludes that unless in a civil case the bishop refuses to deal 

' Cf. Fart. I., chap. viii. 
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with the matter, and until in a criminal case the cleric has 
been degraded, the clergy must not be brought before either 
a civil or a criminal court,^ 

This conclusion of Gratian does fairly represent the whole 
tendency of the Canon law in this period ; the treatment of 
the subject by Eufinus and Stephen of Tournai is for the 
most part the same.“ 


^ Oratian, ‘ Decrotum,' C. xi Q. 1, 
Part I., — citation of canons to show 
that the Ecclesiastic must not ho 
brought before the secnlnr court. 
After c. 26, CTiatianus .* “ Cum or^o 

hie oinmbua auctontatibus clerici ant.e 
civilem judicom denegontur producondi, 
cum nisi prma depositi, vol nudati 
fuerint, curias non Hint represontandi, 
patet, quod ad sooujana judicia clorici 
non aunt pertrahendi,'* 

Part IT., Grntianus : “ Hik ita 

reepondetur. Clerici cx ofTitio sunt 
subpoaiti episcopo, ex po.M^os.sionil>iw 
prediorum iinperatori Burit obnoxii. 
Ab episGOpo uriotionem deum nafcionc.s 
et pnmitias acoipiuiit, ab impora- 
tore vero prediorum po.s.9c8sione8 
nanciscuntur. Unde Augustmua ait 
supra Joliantinm : ‘ Quo jure villas do- 
fendis ? diviiio an humano,’ Ac. Re- 
quire in prmcij)io, ubi differentia dosig* 
n.itur inter jus natura* et jus con- 
sLitutionis. Quia ergo ut predia possid- 
eontur imporiah leg© factum c«t, palct 
quod clcrici ex prediorum poascasion- 
ibua impcratori sunt obnoxii.” 

Gratian then citos some canons which 
show that the clergy should pay taxo"^ 
to the emperor, and might soom to in- 
dicate that the clergy may bo brought 
into the secular courts in civil cases, and 
in criminal cases when they have been de- 
graded. His comment is as follows 
Gratianus : “ Ex his omnibus datur 
intelligi, quod in civili causa clonciiB 
ante civilom judicem est convemendus. 
Sicut onim ©cclesiasticarum legum oc- 
closiasticus judex ost administrator, 
ita et civilium non mm civilis debet 
esse executor. Sicut enim illo solus 


liabc>t jus interpretandi canones, qui 
iiabct potestnmm condendi eos, ita ille 
aoliw Jogum civilmm debot esse intor- 
pros, qiii CIS jus et niictontatem in- 
pcrtit. In rnmmiih x'oro causa non 
lUHi auto cj>is<’opura clericvis examman* 
fill'? est : et hoc cst illuil, quod lepbus 
ot canombus supra dirfimtum ost, ut m 
cnininah videlicet causa ante civilem 
judn'.Hin nulhm olPiicuH pruducatur, 
nibi forto cum conscnmi epiacopi sui ; 
vclnti, quando incorrjgjbiles inveniun- 
tur, tunc detracto eis ofiitio curific tra- 
dendi sunt. . . . Quia ergo into non in 
criminal! sod in ci\ili causa clenrum 
nnfce oivilern judicom produxit, non est 
judicandus transgressor canonum, noo 
ost ilicenduB pertraxisse reum ad 
judicem non Buum, quia do civili causa 
non nirti civilis judex cogriOficeTO debet.” 

Part HI., (Iratianus : “ E contra ea 
<juje in actoris defenniono dicta sunt, 
voriMiimlift qindom vulentur, aed pon- 
doro parent. SaeiiH onirn canonibus et 
forensibuH logibue tarn in civili quam 
in cnminali causa clencus ad civilom 
judicom pertralienclijy negatur.” 

Gratian then cites a great number of 
canons which ansort tho principle that 
Uio clergy must not be brought before 
tho secular court, and concludes— 

Afhji* c, 47, Graliunus : “ Ex his 

omnibu.s dutur intelligi, quod cloriciis 
ad pubhea gudicia noc in civili noc in 
cruuinali causa est producondus, nisi 
furto civilom causam episcopum de- 
cide ro fioluurit, vel in cuminali eui 
honoris cingulo oum nudaverit.” 

* Rufinus, ‘ Surnrna Docret.,’ C. xi. 
Q, 1 ; Steplicn of Tournai, ‘ Summa 
Decret.,’ C. xi. Q. 1. 
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The clergy are thus, in the normal canonical theory, exempt 
from the jurisdiction of the secular courts. We have, in con- 
sidering the matter, already touched upon the question of the 
taxation of the clergy by the secular authority, but we must 
consider this a little further. The treatment of the subject 
by Gratian is not very full, and is incidental to a discussion 
of the canons which prohibit the bearing of arras by the clergy, 
but it will serve to illustrate the canonical view. Gratian 
holds that those ecclesiastics who live on tithes and first-fruits 
are free from all secular taxation. As to those who hold 
estates and houses, he first suggests that they are liable to 
pay taxes, but then raises the question whether even those 
properties are liable to taxation, and, after quoting some 
authorities which seem to justify the view, he finally con- 
cludes that the clergy are only to pay taxes on those things 
which they have bought or have received as gifts from living 
persons.^ Gratian’s treatment is both inadequate and obscure, 


^ Gratian, ‘ Decrotum,' C. xxiii. Q. 
8; After o. 20, Gratmnua . “ Tali- 

bu8 nulla ocnaeio rolinquiLur occupa- 
tioruB seculuns miliciir : quta cum do 
docimiB, ot primitiia \-n'ant, tanquam 
filii summi re^jis in oinni ro^rno a toircniK 
pxactiombUB liberi sunt, jta ut (licoio 
vuloant, ‘ vonit J’nncep.s huju.s imutdi 
efc In nobis non habet quioqiiain.’ Poito 
ftln sunt, qui non contonti dr'ciniii?, ot 
primiliis, pra’tlia, villas ot caslella, et 
I'ivitatcs pONHident, ox quibus Ca'sori 
debeni tributa, nisi ImpennU benigni- 
tate immunitatern ab hiijusmodi pro- 
mcruerint. Quibus a JJomino dicitur, 
‘ Reddite quo sunt Ik^saris, Cosan ; 
et quo sunt Dei, Doo ’ Qiubup idem 
Apofltolue, ‘ Jloddito omnibus ilobjta, 
cui tributum, tnbutuui ; cui voctigaJ, 
vcctigab’ ” 

Tbia le followed by two quotations 
to illusirato the propriety of tho clergy 
paying taxes on certain property, but 
thon Gratian suggests that tins is after 
all doubtful. 

Part IT., Gratianus : “ Quamvis 

eliam hujusmodi non vidoantur Im- 


perialibiis cxcutionibus subjioiendi. 
Nam, cum tempore fainis cunrtorum 
Kgyptiorum terram sibi emerit i’barao, 
aiquo bill) oadem fumo tsuas sorvituti 
<‘unctos subjicoret, saoerdotibus ita 
nocesBariu Kubministravit, ut nec pos* 
«!»?s.''Jonihus, jico libortato nudarontur, 
Domino ox tunc pronuntianto, sacor- 
dotes in omni gente liboros ose© opor- 
tere.” 

Gratian tJion citoe oortain passages 
^^Ilich iio understands to moan that 
llie clergy are not to pay taxes ovon on 
certain Churcli lands. He concludes 
as follows ; — 

After c. 25, Gratianus : “ Hinc 

datur intelligi quod do his, quo* Im- 
jMTiah boiieficio, vel a qiiiliuslibet pro 
beuoficjo sopulturo Eccleaia possidet, 
nullius juri, nisi Episooxu', tenoanfur 
usstricta. Do bis vero, qua? a quibus- 
libet emerit, vel vivorum donationibua 
accepent, Pnncipibus consueta debet 
obhoquia : ut et annua eia perbolvat 
tribute, et convoeulo exercitu cum eU 
prohciscatur ad castra.’* 



CHAP. XI.] THE RELATION OF CHURCH AND STATE. 


237 


but it may suffice for our present purpose, which is, not to 
discuss the question of the taxation of the clergy in the Middle 
Ages, but to consider the theory of the canonists as to the 
relation of the clergy to the secular power. 

When we have recognised the whole effect of the immuni- 
ties of the clergy from the jurisdiction of the secular courts, 
and from taxation of certain sorts, we can ask whether we 
are to conclude that the canonists held that the clergy were 
not properly subject to the secular authority. Such general 
phrases as those of Stephen of Tournai which we have 
quoted ^ might almost seem to suggest this. But such a 
conclusion was not actually drawn by the canonists. We 
have just seen that Gratian admits that on certain kinds of 
property the clergy must pay taxes, and he seems to give 
as the reason for this that certain kinds of property are held 
by the clergy imder the sanclion of the secular power. In 
virtue of this fact then at least, the clergy, so far as they 
held such property, are subject to the secular i)ower. This 
seems to be what was meant by Innocent III. in t.hat decretal 
which we havt? cited in a previous chapter, when he says that 
the emperor has superiority in temporal things, but only over 
those who hold temporal things from him.- It is not clear 
from the passage as it stands whether Innocent meant to 
admit that some of the clergy held temporal things from the 
emperor, but be probably did so, while he in the same passage 
emphatically repudiates the criminal jurisdiction of the secular 
power over the clergy, on the ground that this only extends 
over those who use the sword. 

The principle that in some sen.se the clergy are normally 
subject to the temporal power is very clearly maintained by 
Rulinus in a passage in which he asserts that the Pope is 
in no sense subject to this authority, but that the metro- 
politan is subject with respect to scenlar matters.^ Damasus, 

1 cf. p. 198. nliji.’ For tlio wlioli' pna.sagf, cf. p. 

® ‘ Decrotal.s,’ J. 33, fi, § 2 : “Quod note 1. 

autem sequitur, ‘ regi tanqnam prir- * Kufinns, ' Simuna Dec., D. xviii. 
cellenti,’ non negamuR, qum pm-foliat c 13, “ Hi cpiHuopna ” ■ “ Kx hoc 

imperator in temporalibns 1110 *^ dun- qindpm habore volniit qiiia, si im- 
taxat. qui ab eo suscipiunt tomiwr- pornl-.r veoavorit aliquem clencum et 
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indeed, goes much further, and maintains that as Christ and 
His apostles were subject on earth to the emperor, so must 
their successors also be subject, and he repudiates the doctrine 
that the Pope has the two swords.^ Damasus, however, 
would seem to have belonged to the anti-papal party, and 
his statements must be taken as representing that position. 
On the whole, it seems to be fairly clear that the Canon law, 
as late as the Decretals of Gregory IX., knew nothing of a 
theory that the clergy are outside of the sphere of secular 
authority. As ecclesiastics they may be so, but as men they 
are, in some degree at anyrate, subjeet to it. 

The two “ peoples,” then, of the clergy and the laity, are 
not to be conceived of as living wholly separate from each 
other under different jurisdictions. The clergy are in some 
measure under the secular authority, and the laity imder the 
ecclesiastical. But it is also clear that the clergy have some 
special rights and obligations of intervention in secular affairs. 
We have in the last chapter discussed the question whether 
these canonists believed that the Church exercised supremacy 
over the State, and we have seen reason to conclude that this 
was not normally the case. We must now, however, be careful 
to notice that the Canon law does maintain that the Church 
has the right and the duty to intervene in certam cases for 
the defence of those who have been unjustly treated by the 
secular power. 

We can trace this principle throughout the canonists with 
whom we are dealing. Kegino, Burchard, and Ivo cite a 


postea vocaverit eum apoatoheus, primo 
adire imperatorem dobet, postinodum 
apostohcuin. Sed longe alia i-atio cst 
in apostolico, alia iii mcfrojiolitniio, 
metropolitanuii quippo pro t»ecularibus 
principle eubjneot, suminu.^ vero poji- 
tifex in nullo ei subest. Noc do uho 
episcopo hoc oat intelligondum, nisi 
de eo, quera ab imporator© comitatiim 
habere constitcrit.” 

* Damaaua, ‘ Burohardica,’ R. 128» 
** Solutio ” : “ In temporalibua vero 


superioritatibua, et omnibus juribus 
raundnnw BK'ut Douh et apoHtoli m 
toiTib Jnip<*ratori aubditi fiicrunt, ita 
qiioquo Buccc&sorca eorundem aubjici 
debent, no sibi judicium acqiurant, ut 
in ilJo, ‘ magnum ’ ((^ xi. Q. 1. 27) ; et 
XI Q, 111. qui resistit (C. xi. Q, 3. 97). 
Nam imporialis potestas a Deo ©at ut 
in ilia, ‘si imperator ’ (D. xevi. 11), 
Quomodo autem Papa utrumque 
gladium, et cocliim et terram a Deo 
in solidum accepent, Deus novit.** 
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canon which lays upon the bishops the duty of remonstrating 
with those judges and others who oppress the poor, and bids 
them, if their intervention should be ineffectual, address them- 
selves to the king, that he may restrain the oppressor.^ 
Burchard and Ivo add a canon bidding the bishops excom- 
municate those judges and powerful men who oppress the 
poor, if they will not listen to their protests. * But this is not 
all : Ivo summarises the provisions of the Novels that if any 
suitor suspects the governor of the province, he is entitled to 
demand that the bishop should sit with the governor to hear 
the case.® We have already pointed out that this is the doctrine 
also of some of the civilians.* To this is probably related the 
claim that in civil cases one party to a suit could take the case 
from the secular court to that of the bishop even against the 
will of the other party. This is quoted by l>eusOidit, by Ivo, 
and by Gratian, and part of the passage is cited by Innocent 
III. in that letter which we have already discussed.® As we 


^ Regino of Prum, ‘ Do Synod 
causis/ 11 . 296 : “Episcopi in protogon- 
dis popiilis ac defoadendis impositHin 
eibi curam non ambigant, idocque dmn 
conspiciunt judices ac potontos pau- 
perum oppreusoros pruts oos 

sacordotah commonitiono redargimnt ; 
et si contempBoniit ©meudari, oorum 
insolentiam regiia auribua intimont ; ut 
quos eacerdotalis admonitio non lloclit 
ad justitiam, regalU potestas ab im- 
probitato coerceat.” Cf. Burchard of 
Worms, ‘ Decrot.,’ xv. 1, and Ivo, 
‘ Decret.,’ xvi, 2. (Burchard and Ivo 
Bubstitute for the last clauses the rulo 
that they shall excommunicato tlioso 
who will not listen.) 

* Burchard of Worms, ‘ Docret.,* w. 

3 ; “ Ut judices aul potp,stato.s qui 

pauperos opprimunt, ni commoniti a 
pontifico suo non omendavennt, ex- 
communicentur." Cf. Ivo., ‘ Doc.,’ 
Tvi. 3. 

• Ivo of Chartres, ‘ Dccret.,* xvi. 143 : 
“Si cui prirses provineiiv euHpoctus 
©sae videtur, at litigarc apud cum tsoluin 
noluerit, liceat ei adepiscopuru invocare. 


Hi cum ipsa f'ftii.qarn nudiat, 

ct vol nmicah ournpoMtiouo Utigaioreft 
traiirtig<‘ic laciant, vel cogmtialitf'r, ita 
tamon nt sontentiA legibus oonsontanea 
iTni)Otiatur.’’ Cf. ‘ Novel.,’ 86, 1-4. 

• Cf. pp. 87-90. 

^ Donsdodit, ‘Coll. Can.,’ iv. 283, “la 
Ca]). Karoli Imp.” : “ V’olunius alque 
pra'cipimuB, ut oinnos nohtnr diticmi 
. . . Bulqecti . . . haiic Bontontiam quain 
cx xvi'' TheodoHii imporatoria lihro, 
capituJo videlicet ad intorrogata 

AhJnMi dut'is, qii/im Jih ct oiiiniblis pro- 
scriptain iniHimuB mtor nostra capitula 
pro logo tonorida, con-sulto ornnimn 
fidolium noBtrorum posuiraus, leg® 
curictis perpotiia tonoant. — Idem, 284. 
QuiounHpie htom habons aivo politor 
fuerit, vel in mitio litia, vel decurew 
teinporum curricuhft, flive cum nego- 
tiuwi peroratiir, .sive cum jam cepont 
proiiii Houluntiji, si judicium clegorit 
sacrosaiicta; logis antistitis, illico sine 
cthqua dubitaliou© etiaiu si aha pars 
rvfiungatur, ad Kinscoporura judicium 
cum bvrmone htigantium ^dirigatur. 
Multa oniin qua.' in judicio copii:^fC 
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have pointed out, the passage is contained in the Con- 
stitutions of Sinnond, and is a genuine law of Constantine, 
but was probably repealed by later legislation. No re-enact- 
ment of it can be traced in any genuine legislation of Charle- 
magne, but it is among the spurious Capitularies of Benedictus 
Levita. There is no trace of any recognition of this by the 
civilians ; indeed its provisions go far beyond what they 
recognised. But the general principle of the recourse to 
ecclesiastical authority in defect of justice was recognised by 
them, and was clearly based upon the legislation of the 
ancient empire. 

The Decretals are generally careful to limit the claim of the 
spiritual court, with respect to secular matters, to the case of 
defect of justice. We have already quoted two passages which 
illustrate this ; ^ but as the matter is so important, it is worth 
while to take note of some other passages. In a Decretal 
letter addressed to the Archbishop of Eheims by Alexander 
III., in answer to a question of the Archbishop whether 
an appeal could bo legitimately made from a civil court to 
the Papal See, ho says that such appeals could be made by 
those who were subject to the Pope's temporal jurisdiction ; 
but though the custom of the Church might permit such 
appeals oven in other cases, the strict law did not allow 
them.* Again, Innocent III. refused to allow a certain widow 
to bring her case into the spiritual court unless it related to 
matters which belonged to the ecclesiastical judges, unless the 
secular eomt refused to administer justice to her.® 


propcriptioTii.s vincula promi non pali- 
untur, iiivostigat ot promit sacro- 
flanctiB religionis auctoritafi. Omnc.s 
itaquo causrp qutr proetono jure vel 
civili tratlantur, Kpiscoporuin sontentns 
torminata', porpctiio atahilitati.s jure 
firmentur. Noc licent ult’ermsrotractaro 
negotium quod EpxHCoporum fgententns 
dociderit,” Cf. Ivo, ‘ Dccret,/ xvi. 
312 ; Gratian, ‘ Dpcretum,’ C. xi. Q. 1. 
3rt-37 ; and * Decrotala,’ II. 1. 13 ; and 
for a discuaRion of tlio sources of the 
regulation, cf. p. 22^ 

‘ pp. 222, 223, 


* ‘Decrctala,* ii. 28. 7: “ Deniquft, 
quod in fine quostionum tuaruni 
qiiieriH, bi a civili judice ante judicium 
vel post ad nostram audientiam fuerit 
appellatum, an hujusmodi appellatto 
teneat : tenet quidem in his, qui sunt 
nostriu temporal! junadiefcioni subjecti ; 
m aiiis vero, ©tsi de consuetudino ec- 
cIpsuo teneat, secundum juris rigorem 
orodimua non tonere." 

* ‘Decretals,’ ii. 2. 11 : “Nos igitur 
attondentCB, quod aUi« injuBtitiam 
facere non debcnais : mandamus, qua- 
tenus niBi Bit tails causa qate ad eccle* 
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The matter was doubtless one of great difficulty ; a recourse 
of some sort to the bishop had no doubt been permitted in 
the later centuries of the ancient empire, and had been 
adapted to the elaborate organisation of the administrative 
and judicial system of those centuries, and during the period 
when the new political organisations of the Middle Ages 
were only slowly taking shape, an appeal to the ecclesi- 
astical protection was natural, and probably not resented. 
But as medieval civilisation became organised and the 
secular power developed a coherent machinery, the inter- 
vention of the ecclesiastical autliority in secular matters 
became more and more difficult to harmonise with the 
regular working of government. By the twehth and thir- 
teenth centuries, customs which had once worioid without 
difficulty were becoming matters of serious controversy. 
But we cannot here discuss this subject fully : it cannot 
be properly dealt with in relation merely to the Canon or 
the Civil law. 

The matter may very well here bo concluded by noticing 
some sentences of Stephen of Tournai, which illustrate the 
hesitation and uncertainty which was coming over tlui minds 
of many practical men. Stephen comments upon a passage 
quoted by Gratian from Pseudo-Isidore, wWch lays down, in 
broad terms, the right of any oppressed person to invoke 
the protection of the Church, and then adds that it was a 
disputed question whether a layman could appeal in secular 
law-cases to the Pope. Some said that no such iip])eal could 
be made, while others maintained that this could be done, 
for even the emperor acknowledged the Eoman Church as 
his mother, and the Pope as his father, for it was from him 
that he received the iraiicrial crown.* 


eiasticurn judicem pertinero noscatur, 
ei supersedore curetis ; dumrnodo por 
judicem secularem, sujvm pos.-it juB- 
titiam obtinere, alioquin non obstanto 
ipsius contradiction©, cauaam ipsam 
» . . ration© prsevia terminetis/' 

^ Stephen of Tournai, * Summa D©- 
CTot.,' C. ii. Q. 6. 3 : “ ‘Omnia oppre^sus 
liber© sacerdotiim (si voluorit) appellot 


judicium ; ’ per sentontiara vel ante 
gravatiiB injuste. ‘ Sacerd.,’ i e. synodi, 
ubi resident sarordotes scil. Gpiscopt, 
vol flac-erdotes auporiorum pra'latoruni. 
‘ Ad majorenn sedem,’ metroj»olitani 
vel primatis. Qua^ritur, utrum in 
forensibus oauHis laicUB poBsit appellar© 
ad apostolicum ? Quidam dicunt non 
posse, nibi ad iinperatt'rem, ab impora- 


VOL. II. 
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The claim that the ecclesiasti^jal officers had uot only the 
right but the duty of intervening in secular affairs seems to 
us specially important, as illustrating the fact that it was 
impossible to secure a complete separation between the two 
spheres of the spiritual and the temporal authorities. In 
some cases, at least, the ecclesiastical authority could inter- 
vene with regard to matters which primarily concerned the 
secular authority ; or, to put the matter in another way, 
matters which seemed at first sight of purely temporal 
significance might frequently prove to have a relation with 
principles with which the spiritual authority was primarily 
concerned. Stephen of Tournai’s facile phrases about the 
separation of the two spheres were misleading rather than 
illuminating. 

It is important to observe that in another direction still 
this receives important illustration. There are traces even 
in the Canon law of the eleventh and twelfth centuries of 
the principle that the laity had some, if an undefined, share 
in the government of the Church. We do not here discuss 
the question of patronage and investiture : these matters are 
BO closely connected with the great controversy of the times 
that the canonical treatment of these subjects can only be 
considered along with the general history and literature of 
that subject : we hope to deal with the matter in another 
volume. But it is worth while to notice here that even the 
canonical collections of the eleventli and twelfth centuries 
contain passages which imply that the laity, formerly at least, 
had sometimes possessed the right to be present at the Synods 
of the Church. Some of the canonists reproduce older regula- 
tions which imply the presence of the laity at some Church 
assemblies. Burchard of Worms quote.s the thirteenth canon 
of the Council of Tarragona, which enjoins upon metro- 
politans to summon to their synods not only the cathedral 


tore autera ot pr^'fecto provincim non 
drift appellandum, sed Bupplicandtim. 
Kt dicunt quidam, posse appellaro ad 
apoatolieum a seculari judiie, alii con- 


tra ; nam ipse imperator non dedignatur 
vocare eccleBiam Romanam niatrem 
fiuam et apostolioum patrem suum ; 
ab eo eniiD aocepit coronana imperii.” 
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and diocesan clergy, but also some of the laity.’ Ivo 
cites a canon of the Foorth Council of Carthage in a 
form which implies that laymen might be present at synods, 
and bids them speak only on the permission of the 
clergy.* These reminiscences of an older system of Church 
authority have some importance as indicating that even 
in the canon law of the eleventh and twelfth centuries 
there was still some tradition that the laity had some place 
in Church authority. This is further illustrated by the 
citation, both by Deusdedit and Gratian, of a sentence from 
a well-known letter of Pope Nicholas 1. to the Emperor 
Michael, which repudiates indeed the claim of the Emperor 
to take part in the discipline of the Churcdi, but admits 
that the Emperor and all the laity may periiaps have some 
claim to be present at those synods which deal with the 
faith, inasmuch as this is a matter which is related not only 
to the clergy but to all Christian peojde.* Such phrases may 
be difficult to reconcile with the general tendencies of the 
Canon law in the eleventh and twelfth csenturies, but we 
must take account of them in estimating the whole character 
of the mediaeval position. 


We have seen that the Canon law does not deny that the 
clergy are in secular matters subject to the authority of the 
secular power, though it insists upon the imporl.an('.e of 


certain important e.xemptions 
diction of the secular court.' 
taxation. It is not necessary 

^ Burchard, ‘Uccrot.,’ i 48: “Kpis- 
tolsB tales per fratres a metropolitantt 
sunt dirigendse, \»t non solum do 
cathedrahbus Bcclosne prcKbylcrfs, 
verum etiam cie dia^cefinms ad con- 
cilium trahunt, et aliqiKw do 
Ecclosia? soculaiibus secura adducerc 
studeant.” 

* Ivo, ‘ Decret.,’ xvi. 13 : “ Laid in 
synodo, prajsentibus clencis, nisi ipeia 
jubeiitibus, docore non audeant/' Cf. 
Fourth Council of Carthage, 98 (the 


of the clergy from the jnris- 
aud from certain kinds of 
to bring forward evidence to 

Ipxt in Brung’ ‘ ('’nnones Conodiorum,’ 
oniils the words “ in synodo ”). 

^ GiaUoii, ‘ I Icrretum,’ 1). xovi 4: 
“ Cbinain legintis, imperivtores ante- 
ventroH sinodalibuH conventibuH 
jnterfuispe, nisi forsitan in quibus de 
fide tractaturn eat, unjver-snJis 

est, que non solum ad rloricos, verum 
etiaiu ad laicos et ad omnos omnino 
pertinot ChriMtianos.” Cf. Douadodit, 
‘Coll. Can./ IV. 164. 
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show that the layman is in spiritual matters subject to the 
jurisdiction of the Church. We have in the last chapter 
dealt with the question of the excommunication of emperors 
or kings : if the supreme secular ruler was thus subject in 
spiritual matters to the spiritual authority, there could be no 
doubt as to the position of the private layman. We have 
found no trace in those canonists whose works we have been 
able to use of any recognition of the principle asserted by 
John Bassianus and Azo, that when the layman was brought 
before the spiritual court the secular judge was to sit with 
the bishop.^ Wo shall recur to this mat ter in a later volume, 
when we deal with such well-known regulations as those of 
William the Conqueror in England, or of the Constitutions 
of Clarendon, that the king’s tenants in chief and ministerials, 
and the men of the king’s boroughs and domains, might not be 
excommunicated without the king's consent, or at least until 
the matter had been brought before the king or his Justiciar.’^ 

But it is necessary here to take account of an aspect of the 
canonical theory of excommunication which we have not yet 
had occasion to consider, and which is sometimes overlooked. 
We have in the last chapter briefly illustrated the tremendous 
nature of excommunication, and its far-reaching consequences. 
But we must now be very careful to recognise that the power 
of excommunication was not an arbitrary power, but could 
only be exercised for lawful reasons and in a lawful manner. 
An unreasonable or unjust sentence of excommunication had 
not in the canonical theory any final validity : it might be 
right that a man should submit to it unfil it could be revised 
by competent authority, bull such a sentence had no eliect 
before God. The canonical writers are quite aware of this 
principle, — indeed they discuss the matter very carefully, and 
lay down some conclusions without hesitation. 

Cardinal Deusdedit has a very important summary of 
passages from the patristic writings dealing with the subject. 
An unjust excommunication injures him who inflicts the 
sentence rather than him who is sentenced ; the Holy Spirit 


> Cl. p. 86. 

* We have not found it posjisiblo to 


deal With tins in detail (1928), 
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by whom men are bound or loosed will inflict on no man an 
undeserved punishment ; justice annuls all unjust sentences ; 
the man who is imjusl.ly sentenced will be recompensed.^ 
Gratian discusses Ihe subject in the third Question of the 
eleventh Cause, and cites an immense number of passages 
bearing upon it. He first quotes many canons which seem to 
show that a sentence of excommunication, whether it. is just 
or unjust, must be respected by the j)e,rson condemned until 
he has brought his case before a synod of bishops.® But he 
then points out that there are a.lso canons which seem to 
point to another conclusion — that is, that an unjust, sentence 


is not to be obeyed ; ® and he 

1 Doiifldodit, * Coll. Can.,* iv. 72 : 
“ Augustinus ad Auxilium Episcopuni 
inter cectera. Illud piano non teincro 
dixerim quod si quisquurn fidclium 
fuerit anathomatizatufi iiiiuste, ei po- 
tius obierit qui fa,(!it, quain ei qui 
hano patitur iniuriarn. Spirit us cnim 
snnetus liabitanM in sa/ictis pci quoin 
qnisqu© legalur aut solvitur, immori- 
tam nulli ingcnt poonam. . . . Iclom 
ad Auxihuin Epise opum qui excom* 
municaverat Caswianum <mm fomilia 
sua , . . cepisti haborc fratrem tuum 
tamquam publicanum, ligas ilium m 
terra, sod ut jasto facias vido. Nam 
iniusta vmeulu diruinpii juslitia. Idem 
in sermono l)oniini jji monle. Teine- 
rarium judicium plerumquc' mhil nocet 
©1 de quo teinorane judicntur. Ei 
autem qui tenioro judicut, ipsa toineri- 
tas ncBcsHe oat, ut noceat. . . . Jilom 
in expositicno p.-.ahni cii. Si quis Jus- 
tus eat qui miuato maledieilnr, ot s* 
iniiiste malodicitur, prainiium ilii red- 
ditur. Hyauloriis in Iibro cie hummo 
bono. ‘Qui nooet,’ ait Apostolus, ‘ ro- 
cipiet id quod iiocuit.’ Non solum 
enim crodondum eat oi qui injustc 
malodicitur, nihil omnino ci illain 
raalodiclionem obesso, vorum msuper 
credendus cat maledictus iiijust©, por 
id prsemii incromenta suscipere/’ 

“ Ji.g., Gratian, ‘Decreturn,’ C. xi, Q. 
3, c. 1, “Sententia pastoris, sive justa 


cites a nnniher of canons which 

Kivo jnjusta /ut'rjt, I turniin ost.” 

c. 2: “»Si qins a proprio Episcopo 
oxconimiinicutus cat : non oum pnus 
ab uliis de}»oie auscipi ; nisi aut a buo 
fuorit recoptus Episcopo, nut consilio 
fncto Kpiscopis occurrat ot respondeat : 
('t Ki Sinodo ftatinfot'crit, pt statuent 
suit aha oum Ronlontm roo/pi. Quod 
ctiaiu <*irca laicos of. Prosbyteros, ot 
rt omnoK qui in cloro Bint, 
(‘oiivonit. ohsorvan.''’ 

0.9. “Plmuit univorao ooncilio, ut 
qui oxcommunioatus fuont pro suo 
noglectu, feive EjiiBcopuft, sive quihbot 
cloncus, ot tempore rihr excornmuriiCB- 
tioniB ante niidioiitiam communicare 
pra'suinpsorit, ijise in se fiariiniition.iB 
j udicetur Konttnif larn protulibse. ’ ' 

c. 30; ‘‘CIoficuH qui I'JpiHoujii distne- 
tioncm oiroa h«' iniuKtani putal, rocurrat 
ad Synodum.” 

* “ Giatum, ‘ Docrotura,’ C. xi. Q. 3, 
after c. 40, GratianuK : “ PremisaiB 

ciictonlatibu.s, quibus miufltte soiitontia? 
usque ttdexcommunicationom utri usque 
partiH parore jubomur, ita reepondetur ; 
Gicgoriurt non dicit sonUmliam miuste 
latam ©bho Horvandam, pod timondain. 
Sic et UrbmiuH. Timemia est ergo, 
id est non ox superbia conlcmnenda. 
Rohqua; vero Quotontates de oxcorn* 
mumcotis loquuniur, qui v'ol vocati ad 
S 3 tTiodum voniro contempsonint, vel 
calliditatibus advcrsantium occurrere 
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might seem to prove this,^ and asks how these canons are 
to be reconciled with each other. He points out that a 
sentence may be unjust for various reasons : it may be 
unjust in consequence of the intention of the judge, or in 
consequence of some impropriety in form, or in respect of 
the ground which is alleged for it ; and he cites a number 
of canons bearing more or less upon these various causes. 
Gratian’s own conclusions are not very clearly expressed, but 
he seems to mean that an unjust sentence of excommunication, 
though it has no validity before God, must be respected, both 
by the excommunicated person and by others, until it has 
been brouglit before the eompt^tent authority, except in the 
case where a person has been excommunicated because he 
will not commit some wickedness.® 


nescientes, iniustam fiontontinm a judico 
reportaverurit, vol <|ni ju*j;leinu eui*' 
vitBD simstrara do so opjtuonom na.sri 
pormittentee sontontiarn in ho 
erunt. Hos tuquidom RoUia oxconi- 
mumcattoni.'i fonre ln-ot.” 

Gratian, ‘Deorotiini/ C xi. Q. 3, I^iH 
IV., Gratinnufi . “ Do liis inquam ot 
hujusmodi, prarniasao auctoritatos ]oqu- 
untur, non do iniusto suHponsis. Quod 
autem innisttB Boiitontia? parendum non 
sit muUis aucloritatihns prohatiir.” 

' E.g,, Gratiau, ‘ Docrotum,’ C. xi. 
Q. 3, c. 46 : “ 0\ii ost iUata sentontia, 
doponat errorem, et vacua ost ; si 
iniusta est, tanto earn curare non dohrt, 
quando apud Deuin, et oius ecclesiam 
neTTunem potost gravaro iniqua senten- 
tia. Ita ergo se non absolvi desidoret, 
qua Be nullatenus perspicit obligatuin.” 

* Gratian, ‘ Docretum,’ C. x\. Q. 3, 
after c. 64, Gratiaiius : “ Ex his datur 
intelligi, quod iniusta seuteiiiia nuUum 
alligat apud Doum, nec apud Ecclesiam 
ejua aiiquis gravatur iniqua sententia 
Bicut ex Gelaaii capitulo habetnr {i.e,, C. 
xi. Q. 3, c. 46, ‘ Cui est illata *). Non 
ergo ab eius communione abstinondum 
est, nec ei ab officio cessandura in quern 
cognoscitur iniqua probata sententia 
Our ergo capitula Carthaginensis (C. 


M. Q. 3, c. 30) et African! (C. xi. Q. 
3, i\ atque aboriim concjliorum, 
prohibont injusto danmatum m com- 
iminiojiern recipi ante judiuii exami- 
imtioiioiu ” 

* Gratian, ‘ Decretum,’ C. x. Q 3, 
3’art V., Gratianus : Si ergo iniUBte 

deiecti, non etiam per Episoopos ro- 
paren {K»HSunt, nisi de manibus eorum 
rccipiant, qu^ amiserant : quomodo 
sua auctoritate cuiquo licet iniuete 
IigatiM communicaro, et eis, non potita 
absolution©, sniv cclebrar© officia, sicut 
Oolosius vidotur sontir© 7 (i-e., C. xi. 
Q. 3, 0 . 46, ‘ Cui eat illata ’). Ad heo 
rospoiidondum est, quod sententia 
ahquando est iniusta ox ammo pro- 
ferentjs, iusta voro ex ordme, et 
causa : ahquando oet iusta ex ammo 
ot causa, sed non ex ordine : aliquando 
iusta ox ammo ot ordine, sed non ex 
cavusa. Cum autein ox causa iniusta 
fuorit, aliquando nullum in eo omnino 
qui accusatur delictum est, quod sit 
damnatione dignum : ahquando non 
est in eo illiid, supra quod fertur sen- 
tentia sed ©X alio nominandua est. Ex 
ammo est iniusta, cum aiiquis servata 
mtogntate ludiciarii ordiiuB in adul- 
torum, vel quemlibet criminosum, non 
amore iustitii, sed livore odii, vel 
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There is an important passage in Stephen of Toumai which 
sums up the canonical view of excommunication. It must be 
observed, he says, that a sentence of excommunication can be 
regarded in three ways. A man may be excommunicated 
before God and the Church, when a man has justly been cut 
off from the Church on account of liis crimes ; or he may be in 


pretio, aut favore adversariorum in- 
duotus aententiam profert. Und© 
Boda super epiatolam Jacobi ait 11, 
‘ Ira enim viri iustitiam Doi non 
operatur,’ quia qui iratus in ahqiiom 
sontentiam profort, et si illo quantum 
ad ee iustam reportefc nentcntiam ; iste 
tainen qui non amoro lustitifr, sed 
liv’ore odii in eum uciitontiam dedit, 
iustitiam Dei, in qiiem perturiiatio non 
cadit, non imitatur.” 

Gratian, ‘ Doorcturn,* C. x. Q. 3, 
after c. 72, Gratianus : IIuic i(aque 
sententisp quae non amore iutstitiic, sod 
ox alia qualihct onima fortur in qiioni- 
quam humilitor obediendum est ” 

Gratian, ‘Docrcttim,’ C. x. Q. 3, 
Part VI. I OratiniiuH: “ (^im orRo 
eententia ex ordiive luinsta est, noc 
tunc ab ea receclcnrlum ost : quia 
etiam ante quam sonteutia darotur in 
eum, pro qualitato sui reatus liRutus 
apud Doum tenobatur. ContinRii 
aliquando, ut adulter sentontiam pro 
sacnlegio roportet, cuiua reatum in 
conscientia non habot. Ha'C seutontia, 
etsi iniusta sit, quia non est in eo 
crimen, super quod lata est sententia, 
tamen iusto ab eo reportata est, quia 
ex reatu adulterii iamdiu apud I>oum 
excommunicatus fuerat. Et in hot; 
casu inteUigcnda est ilia nurtontaw 
Gregoni {‘ Sonteutia paHloriP,’ , 
Gratian, C. x. Q. 3, c. 1). Iustam 
sententiam vocat, quando crimen sub- 
est, super quod fertur : iniu^inm, 
quando illud non subest, qua; tamen 
timenda vel servanda est, quia ex 
alio iaraducium damnandus erat. Undo 
cum praemisisset Gregorius : ‘ Utrum 

iuBte an iniust© obliget pastor, pastoris 


tamen sentontin grogi timenda est ’ 
(sutMsecutus adiocit), ‘ no la qui subest, 
et cum iniuBte forsitan ligatur, ipsam 
obligHtioniK 8ua> Hontentmrri ox alia 
culjia meroatur. Ptistor ergo vel 
absolvoro indiscrete timeat, vel hgare. 
J.s mitom qui sub inanu pastoris est, 
ligari timeat vel inmRte • iioc pastoris 
sui mdicnim lenieio reprehondnt ? no 
ot^i iiuust© ligatufl est, ox ipsa tumidu’ 
roprohonMoais suporbia, culpa, qua) 
non or«t, fiat.’ 

Aliqimndo nnlhim siibost crimen et 
(amen vel odio judicis, vel factione 
inirniooruni oppositam sibi sententiRm 
diimnatioms in so cxcipit,” 

Gratian, ‘DecTohim,’ C. x. Q. 3, 
after c. 8b, (Iratianus : sen* 

tentia potius ludirom licdit, qutirn eum, 
in quern tomere fertur.*’ 

Gratmn, ‘ Doerctum,’ C. x. Q. 3, after 
c. 90, GratianuK : “ Hio etei, ut darturn 
ost, non teneatur hgatus apud Doum, 
sententia? tamen paroro debet : ne ox 
Huporbia ligetur, qui pnus ox puritate 
conBcieiitue abHolutus toucbalur.” 

Part VII., Gratianus . “Idem eat, 
quando contra a'quitat(‘m sententia 
fertur : voJuti quando subditi non 
posauiit rogi ad malum, Bcicntos obedi 
cntinm non chho servandain prudatis 
ill robufi illintih.” 

Gratian, ‘Decretum,’ C. x, Q. 3, after 
c. 101, Gratianus ; “Cum ergo sub- 
diti exeommumoant-ur, quia ad malum 
cog’ non possunt, tunc sentenliu^ non 
oat obodieridum ; quia juxta ilJud 
Golasu, ‘ Nor apud Deum nee apud 
Ecclesiam eius quemquam gravat 
iniqua sontontia ’ ” (c. 40). 
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the position of one who is excommunicated before God, and is 
therefore not a member of His body, which is the Church, 
although he had not been cut off from the Church by its 
sentence ; or again, a man may bo excommunicated before the 
Church, but not before God, if the sentence of excommunica- 
tion is unjust and founded upon no true cause.^ 

Finally, it is important to observe that the Decretals draw 
the same distinction between the validity of excommunication 
before God and before the Church. Innocent III. in one 
passage does not hesitate to say that there may be cases 
where a Christian may know that a certain action will be 
a mortal sin, though it may not be possible to prove this to 
the Church, and that in such a case he must rather submit to 
excommunication than commit the mortal sin ; ^ and in another 
place he lays it down explicitly that while the judgment of 
God is always true, the judgment of the Church may be 
erroneous, and that thus a man may be condemned by God 
who is held guiltless by the Church, and may be condemned 
by the Church who is guiltless before God.® 

It needs no elaborate argument to demonstrate the great 
importance of this distinction between the formal and outward. 


^ St4=»phpn of Tournai, ‘ Summa 
DeerPt.,’ C, iii. Q. 4, Diet, ad c. 11 : 
“ Notandiim. Excommiinicatio mnltm 
modjfs dieitur. . . . Jixcommuinentur au- 
tom quia apud Deiim ot eeclesiam, alius 
apiid Doum non apud GccloBiam, olnis 
apud eccloaiain ot non apud Dcum. 
Apud Dcum ct ccclcsmm qui propter 
sua seoleru iiisto per sent-ontiara nb 
oeelcrtia flopnratus est ; qui autcra 
cnniinalitcr delinquit, Ptatim apud 
Deum pro excommunicato linbetur, 
quoniam, quantum ad ijihuin, non est 
membrum corporis sui, quod CHtceelcsia, 
quamvis por scntcntiam eccleaiEC non ait 
separatus ab ea. Apud ecclesiam ot non 
apud Doum excommunicatus est, qui 
non iuste, nulla causa aubsistente, 
sententiam excommunicationie aocipit.” 

• ‘ Decretals/ v. 39. 44 ; “ Iiiquisi- 
tioxii tuffi brevitor respondentes, credi- 
xnus diatinguandum, utrum alter con- 


iugum pro certo sciat impedimen- 
turn coniugu, propter quod Bino mortali 
jioccato non valcat carnale commercium 
oxercero, quamvis illud apud ecclesiam 
probare non posait : an impedimentum 
hujusmodi non sciat pro certo, sod 
crodat. In primo itaque caau debet 
potiufl cxcominunicationis sontontinm 
humilitcr Bustinore, quam per carnale 
commercium poccatum operari mor- 
taie.” 

* ‘ Decretals/ v. 39. 28 : “Nos igitur 
conaultationi . . . tum breviter responde- 
rnua, quod iudicium Dei veritati, quae 
non fallit, neo fallitur, semper inniti- 
tur ; iudicium autem ecclesise non- 
nunquam opinionem Boquitur, quam et 
fallere scupe contingit, et falli. Propter 
quod contingit interdum, ut qui ligatus 
est apud Deum, apud Ecclesiam sit 
solutus : et qui liber est apud Deum, 
eoclesiastica sit sententia innodatus/* 
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and the real validity of the censures of the Church. MediajvaJ 
history is full of examples of the defiance of these censures by 
men who had no thought of repudiating the spiritual authority 
of the Church. It would, however, be impossible to deal with 
this subject completely without passing from an examination 
of the theories of the Canon law into the discussion of the 
general history of these centuries, and that must be reserved 
for another volume. 
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CHAPTER XIL 

SUMMARY. 

We have now endeavoured to consider some of the most 
important aspects of the political theory of the Civil and 
Canon lawyers down to the middle of the thirteenth century. 
Enough has been said to show the immense importance of 
distinguishing the tendencues of that period from those of the 
period which followed it ; for the more closely we study the 
movement of ideas in the Middle Ages, the more clear does 
it become to us that we must distinguish very sharply be- 
tween the views of those great, thinkers who in the thirteenth 
century endeavoured to construct a coherent and logical 
system out of the infinitely complex elements of mediaeval 
Ufe and thought, and the judgments of those earlier writers 
of the eleventh and twelfth centirries who represent an 
intellectual and political civilisation which was growing and 
changing too rapidly to allow them to stop and attempt to 
marshal their ideas in a systematic order. The great 
systematisers do no doubt represent the Middle Ages, but 
only in this sense, that they endeavour to fix and define, and 
therefore in some measure to stereotype, what had been a thing 
living and growing and continually changing. For there 
are few periods in the history of the world when the move- 
ment of circumstances and ideas was more rapid, and there 
is nothing which still obscures any real apprehension of the 
Middle Ages more effectively than the notion that these 
centuries were a period of fixed opinions and unvarying 
conditions. 

In this volume we have dealt with some aspects of the 
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political ideas implicit or formally expressed in a literature 
whose conceptions are directly founded upon antiquity, the 
civilians building primarily upon the ancient jurisprudence, 
the canonists primarily upon the Christian Fathers: they 
represent, therefore, some of the most important elements 
which the Middle Ages inherited from the ancient world. 

If now we ask ourselves what arc the most significant 
conceptions which they present, we may well begin with that 
majestic conception of law, presented to us both by civihans 
and canonists, as representing not l,he mere will or power of a 
community or ruler, but raf her the attempt to translate into 
the terms and to adapt to the conditions of actual life, those 
ultimate principles of justice and equity by which, as they 
believed, the whole universe was controlled and ordered. In 
the civilians this is related primarily to the discussion of the 
nature and meaning of and justitin, and secondarily 

to their treatment of the j ms naiurale ; while the canonists 
deal with it chiefly in relation to the jm naturalr and its 
character as the standard to which all laws must conform, the 
norm or test to be applied to all institutions. 

It is out of these conceptions t hat there grows the necessity 
of distinguishing between the world as it actually exists, and 
the ideal or perfect conception of the world and human life. 
And, again, canonists and civihans have alike inherited from 
the later philosophy of the ancient world and from the 
Fathers the conception of the distinction between the natural 
conditions of human hfe, which they think of as i)riiriitive, 
and the conventional institutions under which men actually 
live. Many of these conventions are in themselves to be 
reprobated, but are accei)ted as being the means by which 
men’s vicious and criminal tendencies may be controlled, and 
they may be trained for tlic ideal. 

We have dealt with the treatment of the institutions of 
slavery and property as illustrating this conception, but the 
theory of the State both in the canonists and civilians is also 
related to it. To them both the State is a sacred institution 
that is necessary and sacred as the means of establishing such 
a measure of justice and order as is attainable in this world. 
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The canonists do not indeed look upon it as natural in the 
stricter sense, but rather as a conventional institution, made 
necessary by men’s vices, bnt still a sacred and divine remedy 
for those evils, and with this judgment the civilians probably 
agreed. They represent not so much the Aristotelian theory 
of the State, as that modification of it x^resented by some at 
least of the Stoic writers. It has indeed been urged by some 
writers of eminence that the ecclesiastical theory of the State 
denied its sacred character, and, following some supposed 
theory of St Augustine, held that the State did not really 
represent the authority of God. We shall have to return to 
this question in later volmnes, and shall then try to reduce 
the complexities of mediaeval thought to some reasonable 
proportions. In the meanwliile, we must content ourselves 
with saying that this is not the coneex^tion of the canon law, 
not even of the Decretals, and that whatever may be t he final 
conclusion about the general x»rine.iples of the Middle Ages, 
the canonists at least as well as the civilians held to the 
principle of the sacred character of the State. 

The civilians, as far as we can understand them, shared in 
these conceptions, but we also find in some of their writings 
an interesting attempt to establish the conception of the State 
as resting upon the natural relation between the whole society 
or universiias and its members.^ It would seem that we 
have here a more organic conception of the nature of political 
society, as necessarily arising out of the constitution of human 
nature and the principles of social relations. And alongside 
of this and in close relation to it we have to recognise the 
great importance of the fact that the civilians repeated for 
the Middle Ages the principles of the Eoman jurisx>rudence 
that the only source of political authority was the whole 
community, the nniversitas or popvlus. In our first volume 
we have pointed out the great significance of the fact that 
this was the normal theory which the ancient world handed 
on to the Middle Ages and the modern world. This was not 
the less important, because the conception coincided with the 
native traditions of the barbarian societies ; the doctrine of 

> Cf. vol. i. pp. 23-29. • Cf. p. 67. 
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the civilians stated clearly and explicitly what was implicit 
in the new constitutions. 

There are indeed other aspects of the theory of the ancient 
jurists which do not correspond with the traditions of the 
new societies, and here the influence of the civilians is more 
complex, and it requires some care and some discrimination 
to estimate the whole nature of this. We have seen that 
they were divided upon the question whether the Eoman 
people, in transferring their authority to the emperor, had 
wholly parted with their original authority. Some of them 
maintained that this was the case, and hero wo have what 
was undoubtedly a now and alien clement in the mediaeval 
tradition. Some of the civilians maintaineri that the people 
having transferred their authority ha<l done this once and for 
all, and that even their custom had lost its original force in 
making and abrogating law; and that tliiis the emperor was 
left as the sole and absolute legislator. This conception was 
new to the Bfiddle Ages, and indeed it did not attain any 
great importance in these times : its development belongs to 
the period of the Eenaissance, when, in the breaking up of 
the general fabric of mediaeval civilisation, the personal 
monarchies which reached their full development in the 
seventeenth century begau to take definite shape. Some 
share in this development is probably to be traced to the 
influence of some of the civihans. 

It is, however, a great nii.stake to suppose that this was 
the only or the most general view of the f'i\'i]ian,s, for many 
of them, including the great Azo, held quite another view, 
and maintained that the people had nev'er really parted with 
their authority, that tho ruler held a delegated authority 
which was not unlimited, while the people always continued 
to control all legislation by their custom, and might even 
if they chose reclaim the authority which they had entrusted 
to the ruler. And, as w'c have seen, Inierius, Eoger, and Azo 
are very clear in holding that the emptuor, even though 
entrusted by the populus with legislative as well as ad- 
ministrative authority, could only i-xercise this with the 
counsel and consent of the Senate, which Azo, at least, held 
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had received its authority from the populus. Their doctrine 
is generally related to the phrases of Theodosius and Valen- 
tinian in the Code, but we are left with the impression that 
we may here suspect also the influence of the contemporary 
constitutions. 

The canonists have little to say directly upon this subject : 
some of them, indeed, like Eufinus, agree with those civihans 
who hold that custom has no longer any legislative authority, 
except with the consent of the ruler; but on the whole the 
great importance attached to custom in the canonical theory 
of law, and the final decision of the Decretals that custom, 
under the condition of a legal period of prescription, always 
retained the force of law, seem to throw the weight of the 
canon law on to the same side as the civihans like Azo. 

It is difficult to summarise what we have said as to the 
theory of the relations of the two authorities of Church and 
State ; but we may once again point out that in order to 
understand their relation in the Middle Ages we must begin 
by taking account of the fact, which is brought out with 
special clearness in the work of the civilians, that a great 
part of the exemptions of the clergy from secular juris- 
dictions and obligations, and a good deal of their claim to 
intervene authoritatively in secular affairs, is really to be 
traced to the deliberate organisation of society in the later 
empire, and especially by Justinian. And finally, we think 
that an examination of the subject will have made it clear 
that while the Church had come to claim a tremendous 
authority in relation to the empire, it is not the case that 
the Church as represented in the deliberate judgments of 
the Canon law claimed to be supremo over the State. The 
normal doctrine of the Canon law down to the time of the 
Decretals is the same as that of the fifth and the ninth 
centuries, that the two authorities, the ecclesiastical and 
the civil, were equally and separately derived from Christ, 
and that strictly each was supreme in its own sphere. 
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rived from Cicero, 7, 8. 

Relation of this to justice, 8. 

Discussion by Placentinus, JO 

Author of ‘ Petri Exceptioncs ’ do 
dares his intention of sotting 
aside laws contrary to it, 14. 

Irnerius, in 'Summa Codicis,’ holds 
that judge must not admit law 
which is contrary to it, 16 

Comment of Bulgarus on the plinrs© 
of Paulus, 15. 

Jtttf Aiai\Uum contrary to it must bo 
abolished, 15. 


Judge must prefer cequitaa to jus 
atrxeiums 15. 

The phrase also used by civilians in 
a more to'-hnioal kcubo, 16. 

‘ Prachylogus* liniwa attention to 
divergent stai jraoiits of Code, 
about relation of judge to differ* 
onco between it and )us acriptum, 
16. 

Inorius, m a gloss, holds that in 
sudi caHOS decision must be loft 
to the pnneo, 1 7. 

Qiicstir.p whslher cequitaa moans an 
abstract principle or another sys- 
lem 01 law, 17. 

Martinus ‘<ivul to have appealed to 
an unwritten aquitaa, 17, 18. 

Azo understands the ccqutiaa winch 
1.9 to override lew to be a written 
trqwlaa, 18. 

The controvursy brings out great 
import aiiro of tho theory of 
(rquUuN as source and tost (if law, 
18. 

Alliencua, civilian - - 

Dis« ij.Hfto.'i validity of irnficrial re- 
scripts rontijii\' to Jud ctvih and 
(fv.n(tutn, 32. 

Kc.sciipls contrary to jus naturale 
aro void, 32. 

Al 0 xand«'r 11., Pop© . Ills saying that 
(if>crcta <»1 Jtomoii C’liurch must bo 
roct'i>i‘d a.H runon“ quoted by Ivo, 

164. 

Alexander III , Pope — 

Forbids Cliurch courts to intcrf(>ro 
lu civil cases, except in defect of 
justice. 222, 223. 

Admits that while tho custom of 
the Ohiu'ch might admit appeals 
to Pope from secular court, tho 
strict law does not allow them, 
240. 

AlCixius, Emperor : Letter of Innocent 
JIT. to him on relation and relative 
dignily of t('mj*orul and spiritual 
powers, 214*217. 
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Ambrose, St : Canonists agree with his 
doctrine that legitimacy of secular 
ovemment depends upon its justice, 
0L 

Anastasms II., Pope — 

His phrase describing the emperor 
as God’s vicar cited by Ivo, 146. 

A letter of his held by canonists to 
have no authority as contrary to 
law of God, 171, 189. 

* AntiquissimoruTn Glossatorum Distinc- 
tiones,’ possession is civil or natural, 
44. 

Aquinas, Thomas : A man. may, with- 
out moral fault, take the superfluous 
property of the rich to help those in 
want. 142. 

Arbitration : Claim of Innocent III- to 
arbitrate between France and Eng- 
land, 219-222. 

Aristotle : His direct influonco on modi- 
eeval political theory does not bcgiit 
till middle of the thirteenth century, 
2 . 

Atoripiitiua — 

imorius holds ho is not subject to 
the dominion of another man. 
but is globe aervua, 39. 

Flacentinus and Azo speak of him 
as a free man, though servus 
gUbof., 39, 40. 

Other printed texts of Azo call him 
“ fore liber ‘ but “ vore servus,” 
40. 

Azo holds that he can be ordained 
without his master’s consent, but 
must in that case continue to 
discharge his legal task (follows 
Novels, 123. 17), 40. 

Gratian cites the same provisions 
from the Novola, but hie own 
opinion seems different — ho calls 
thorn inscriptitii, 128, 129. 

Augustine, St — 

Influence of his theory of property 
on the canonists, 136-142, 

His saying that God, commands 
obedience to secular authority, 
oven in hands of an unboliovor, 
cited by Ivo and Gratian, 140, 
147. 

In those things in regard to which 
Scripture has laid down no rule, 
the customs of the people of God 
are to be taken for law, 154, 
161. 

His elassifleation of authorities in 
the Church and their relation to 
each other, 162. 

Azo, civilian — 

Defiiution of eequitaa, 8. 

Discussion of nature of justice, 

11 . 

Distinction between justice in God 
and man, 11. 

Jiia flows from justice “ velut a 
materia, et quasi fonte,” 14. 


All jura have their foundation fn 
justice, 14. 

Distinction between imperfect just- 
ice, which allows a man to return 
violence, and the perfect, which 
bids a man turn the other cheek 
to the smiter, 20, 21. 

Full discussion of nature of ju9, 
25, 26. 

Lays down tripartite nature of /us, 
25. 26. 

Different senses of jiM naturale — as 
instinct, as jua commune = jua 
gentium, cks contained in Mosaic 
Law and Gospel, as that which 
is (zquiaaimum, as Civil Law, 30. 

Jua naturale decalogi, 31. 

Jua naturale immutable, 32. 

All rescripts contrary to it are void, 
32. 

Under jua civile slave has no per^ 
aona, 36. 

Hepoats provisions of Institutes on 
limitation of rights of master 
over slave, 37. 

Master who kills his slave liable as 
though he had killed a freeman, 

37, 38. 

Slave who has fled to Church to 
escape excessive cruelty of his 
master, to be sold, 38. 

Reproduces provision of Novels 
about ordination of slaves and 
their reception into monastery, 

38, 39. 

Holds that ascriptitiua is vere liber, 

39, 40. 

Another printed text reads “ fere 
libor, vere servus,” 40. 

Aacriptitius can bo ordained with- 
out hi8 master’s consent, but 
must contmiio to discharge his 
legal task, 40. 

Treatment of private property and 
gus naturale, 45-47. 

Probably influenced by Fathers and 
canonists, 47. 

Custom is “conditrix legis, abro- 
gatnx et interpretatrix,” 52. 

Doflnition and tests of legal custom, 
54. 

Tho hundred senators of Rome 
elected by tho people, 59. 

Holds that custom of Roman 
people still retains legislative 
authority, 63-65. 

Roman people may reclaim author- 
ity which they have conferred on 
emperor, as they did before, 64, 
66 . 

Emperor can only make laws with 
counsel and consent of the 
Senate, 68. 

Privilegia of emperor which do seri- 
ous injury to any one are invalid 
unless issued with a non obatante 
clause, 70. 
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It must be assumed that empeiDr 
desires to act in ac( ordance witlt 
law, unless he definitely says tln^ 
contrary, for he has sworn to ob- 
serve the law, 70, 

Emperor can make grants of pro- 
perty which is partly his, and of 
other property if benefit of the 
whole State requires it, 74. 

Rescripts or privil^ia contrary to 
law of God or Scripture to !»<' 
rejected, 79. 

Emperor has been obliged to per- 
mit usury, although contrary to 
God's law, on account of needs 
of the world, 79. 

Criminal cases against clergy to gu 
to secular court; it can acquit, 
but cannot punish until the cleric 
has been degraded bv the bishop, 
86 . 

Tn ecclesiaatical cases against lay- 
men, the presses to ait with the 
bishop, 8fi. 

Any person suspecting the secular 
jucige can demand that arch- 
bishop should sit with him, 89. 

In episcopal election.'^ chief clergy 
of diocoeo to elect three persons 
who are to elect the bishop, 91. 

Tlagarottus : No civil case against a 
cleric la to be received by the seculai 
(tourt, 84. 

BsHil, St : Place of custom in Cliur<’b 
matitutiona, cited by Ivo and Gratia n, 
101, lOJ 

Baasianus, Joannes, civilian- - j 

Common property bekmg.s to piini- ! 
seval jus itaturale, 44. * 

A general custom still abrogates J 
law, and even tho cu>*tom of a 
particular city, if adopted lU • 
liborately and with full kno" - 
ledge, 66. 

God established tfie emperor on 
earth as a procurator throu^^ 
whom He might make laws, 76,7 /. 

Canons of first four general council*- ! 
given force of law by Justinian. \ 

80. I 

Kcclesiasticai ca&CN against clergv' ] 
belong to bishop, ’ 

Civil cases by luyineii against clorgj 
go to Jiishofi, hut thorn arc sornc 1 
cases, such as those coinoiiiiiig 
freeiloin, w iiicli he cannot ib'cide, [ 
H3. ; 

Ciimiiial coses againsl clcigy go i 
to aecular court, but it cannot , 
punish until bishop has degraded, | 
and he has right to j ucige wliether ■ 
evidence is suilicient, 85 I 

Layman charged with ecclesiastical i 
oftenoe to be tried by the bishop j 
and the presses, 86. 

Layman suspecting judge may ci© 

VOi.. IX. 


iiiand that bishop should sit with 
him, 89. 

Interprets Novels us meaning that 
a man may appeal from tho 
judge to the bishop, and then to 
prim e, 89. 

In episcopal elections, principal 
^-lersons, arch-preebyters, urch- 
deaconH, and other clergy to elect 
three pivrsorifl, who are then to 
elect the bishop, 90. 

JJonedictus Levita : Cites spurious capit- 
ulanoH of Charlemagne reviving law 
of Constantine, 222, 239, 240. 

Besta, ProfosHorE . ‘L'Opcrad'Irnerio,’ 

8 . 

Bologna- 

Boginmiigs of law school of, 6. 

Traces of systematic sttifly of 
Roman law ni earlier Middle 
Ages, bi'fore this, 6. 

Irnenus tho founder of this, 8. 

J’ossibihty that later members of 
school of Bologna took a stnetor 
view of obligation of magistrate 
to doeidi-- a<'< ording to strict law 
than tho earlier members, or 
those who were antecedent to or 
independent of it, 14. 

‘ lira! hylogus 

Draws atteut)i»n to the apparently 
contradictory statements of Code 
on the reliition of magistrate to 
atjuttas, 16. 

Puts together phrases of Flonm 
linns and Ulpian about slavery 
and Jus riaturale, 34. 

Eiiunicrates six methods by winch 
men can acquire domxnia under 
JUS ualurale, 43. 

Custom <*annot override ratio or Uj\ 

52. 

Gloss on it quotes Cicero ns saying 
that law of cuutonri is tliut which 
tho will of all lifiM aopxoved, 0-, 

53. 

Civil ensoM between clergy and laity 
go to I'lsliop. 82. 

(’riininol againbt clergy moy 

go cither to bishop or tho 
secular court, 84. 

If bishop findK tho clone guilty, ho 
iH to hand, him over to Hocubvr 
court to be punished, 84. 

ii the ■^ocular < ourt finds tis** ttlerw 
guilty, it. cannot pimisli till 
bishop liuK dcgnuled, and if ho is 
doubtful iihout tlio case he is to 
refer tho case to the priiK-o, 84. 

I'ivil eases can, witli r^onsent id 
botli parties, be taken to tho 
bieh<»);, 87. 

•Vny suitor susjificting the judge can 
demand that bishop should sit 
with him, 88. 

Bie , l*rofesHor Hiegtnod, ‘Die l..ohro 
voiii GeMoliidxcitaroclit, 55, 158. 

iX 
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Bulgarus, oivilian — 

Oue of the four doctors^ the im- 
mediate successor of Irnerius* 15- 

Comment on phrase of Faiilus, “In 
omnibus quidem . . . squitas 
spectanda est/’ 15, 16- 

Laws contrary to (tquitae must bo 
abolished, 16, 16. 

Judge must decide according to 
cequitas, not jua atridumt 16, 16. 

Jua naturaU immutable by civil 
law, but actually abrogated in 
some oases, 32, 33. 

By^us nofurole all men are free and 
e<|ual, 85, 36. 

By jua civile slave lias no persona^ 
36. 

By jua ntUurale slave is under 
** obligations,'* and others are 
under “ obligations “ to him, 36. 

Slave cannot sue or be sued in civil 
matters, but ho can in criminal 
cases, 36. 

Slave can proceed even against his 
master in such cases, and for his 
liberty, 36. 

Judicial authority belongs to the 
univeraitaa, or to Kim who 
represents it, 57. 

Univtraitaa — populua, 67. 

Universal custom continues to 
abrogate law, 67, 66. 

Even the custom of a particuliir 
city does this if adopted delib- 
erately and with full knowledge, 
65. 66. 

Denies that emperor, requires to 
follow the law of Theodosius and 
Valentinian in regard to legisla- 
tion, 69. 

Burchard of Worms, canonist of 
eleventh century — 

All men, free or slave, ore bix>tliren, 
and must treat each other merci- 
fully, 118. 

Application of this principle to 
marriage of free woman anci j 
slave husband, 118. 

Cites Isidore's phrase on slavery aa 
consequence and punishment of 
sin. 1 19. 

Bishop may not emancipate Church 
slaves unless he pays compensa- 
tion, 121. 

Cites canon of Gangra> anathema- 
tising those who encourage slavci^ 
to fly from their masters, 122. 

Cites canon of Altheim exoonimuiii- 
cating fugitive slaves, 122. 

Slaves ('annot be ordained unless 
emancj|)atod, 123. 

Ordained slave may he compelled 
to serve his master’s church, 123. 

Ouestion as to slave ordained with- 
out his master's knowledge, 124, 
125. 

biave not to be received into mon- 


astery without mostor's per- 
mission, 128. 

Bishop must inquire in his visita- 
tion whether masters have killed 
their slaves, 130. 

Marriage of slaves of different 
masters only lawful with masters* 
consent, but if they have con- 
sented, cannot be dissolved, 131. 

Church as sanctuary for slaves, 133. 

Forbids kidnapping, 1 34. 

Cites canon which imposes very 
mild penance on man who has 
stolen througli want, 142. 

Cites canon anathematising those 
who rebel against the king, 
inasmuch as he is the Lord’s 
anointed, 146. 

Exercise of justice in criminal 
cases derives its authority from 
God. 147. 

Cites Isidore’s phreises on function 
of State being to promote 
justice Ac-, 150. 

Cites St Augustine’s phrase that 
where there is no rule of Scrip- 
ture, the customs of the people of 
God are to be taken for taw. 154. 
161. 

Pop© alone has authority to sum* 
mon Synod which has legal 
authority, 164. 

Evil oaths must not be kept. 202. 

Excommunication and its results, 
203, 204. 

Cites passage belonging to litera- 
t\ir© of Donation of Constantine, 
but not Donation itself, 209. 

Secular authority and law subjec t 
to law of God, 228. 

Bishops to protect the oppressed 
and to excommunicate the 
oppreseor, 230. 

Laymen summoned to Church 
Kvnods, 243. 

CauoTi law and canonists — 

Represents in part the older ele- 
ments of mediaeval civilisation, 2. 

According to ‘ Petri Exceptioncs.’ 
“ majoris vigoris ” than secular 
laws, 14 (note 4). 

May be set aside by judge for 
special reasons, 14 (note 4). 

its conception of ji*tt« ncUurale more 
clearly defined than that of 
civilianK, 31. 

Treatment of its relation to civil 
law by civilians, 78-80. 

Its relation to civil law not the 
same as that of divine law, 80. 

Canons of the first four general 
councils have the force of law', 
because Justinian gave them 
this. 79, 80. 

buprome in its own sphere, but not 
in that of civil law, 80. 
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‘Petri Exeeptiones* ainmewta that 
if canon law and civil law differ^ 
the former must prevail, liO 
(note 1). 

Value of canon law as represent- 
ing tlie considered and dchbor- 
ate judgment of eoclcMiastical 
writers, 93. 

Sources of canon law, 94, 96. 

Theory of law derived from Homan 
law, but through Isidore, 96. 

eanonum may in eecondivry 
sense be called jua divinum, 
according to Stephen of Tournai, 
139, 181. 

Theory of property, 136-142. 

Differs from jua dtvinum, i.e., ^us 
naturalet on subject of private 
property, 139. 

Customs of people of God, or lu- 
etxtula of former generationR, to 
be taken as law in tliose tilings 
about which Scripture has made 
no rule, 154, 161, 162. 

Kule of Pope Telesphoru-s void, bo- 
causo not accepted by custom of 
thoao concerned, 165, 106. 

Rotation to custom, 157-159, 186- 

188, 194, 195. 

Theory of canon law in tlic canon- 
ists, 100-197. 

Gratian’s general principles of law 
in relation to, 164, 165. 

Jua divinum not the same ns canon 
law. 165, 106. 

Inferior to Scriiituro niul^w.s' nofur- 
ale, 168, 169. 

Decrees of councils as canons, 169, 
170, 

Decrees of Popes a.s caiious, 170- 
175, 188-190. 

Decree of Pope Aiinstusms con- 
trary to evangelical precepts 
and earlier Esthers invalid, 171, 

189. 

Relativ'o authority of Popew and 
Fathers in relation to canons, 
175, 176. 

Authority of canons a quo«ition ot 
jurisdiction, 175, 176. 

Its authority binding on all 
Ohristmn men, but relative to 
its purpose, 176-177. 

Treatment of subject by Pau- 
ca[ialea, 178-180. 

Origin according to Rufinus and 
Stephen, 181-185. 

Use of phraao jua divinum m re- 
lation to it by Steplion of 
Tournai, 181, 182. 

New canons cannot always over- 
ride old, 185, 186, 193, 194. 

Dispensations, 190-102. 

Tendency of Huguocio to de- 
preciate Deci'etals, 192 

Important introductory letters to 
Uompilations lii. and v., and to 

VOL. II. 


Gregory IX. ’a Docrotals, aa do- 
\eloping position of Pop© as 
legislatoi , 197. 

Tr<*ntincnt of relations of Church 
and State, 198 249. 

Treatni<*nt of its relation to secular 
law bv canonists, 227-23.3. 

Churcli and Stato — 

Treatment of their relation by 
cvv’iUanB, 76-91, 264. 

Tho divine law superior to that of 
State, 77-79. 

But tliat does not apply to canon 
law, unlesH this is suggested by 
‘ Petri Fxcoptiones,’ 79. 80. 

Immunities of clergy, 81 86. 

Roger ami Aceiirsnia liold that if 
layman bring suit against cleric, 
and IS dtsiiatisfiotl with judgment 
of bi.shop, ho may have rocourso 
1.0 iMM'ular court, 82, 83. 

Laity subject to Church law and 
courts in ecclesiastical matters, 
86 . 

.lo. Has. 'anus A 7 . 0 , and Accursiin 
lioM tliat. whf’u a layman is tried 
for an ecclesiastical offonco, tin* 
civil rnagistrnte must sit with the 
bjsJiop, 86. 87. 

C'lviliauH recognise right of ccclesi- 
astieal authority to iritervenu in 
soculur to secure justice, 

87. 88. 

Then yjniiciples derived from 
Novels, 88-90. 

1*1 o\ isioii in civiljim.s about election 
«>l bislioj>9, 1)0. 

'I’loatinont of ilie Hiiljjcct by ean- 
(mtsia, 198 249, 254. 

G<'Jasiari theory represented by 
Stephen, 198, 199. 

Examination of supposed claim on 
part of Church to be .supreme 
over State, 200-224. 

'I'radition of cases vvlioit' Popea had 
appointed or deposed luiors, 200- 
202 , 

ExcoriJinuiiicatioii and deposition, 
202-206. 

Theory that l*otci and Ins succes- 
sors had i-econ’cd authority ovoi 
teinpoiul a» well as spiritual 
king<iom from Uhi ist, 206-209. 

Tho Donation of Constantino in 
<-mion law, 209-213, 

Tioatment of relation of authority 
ut I'opo to tJiaL of secular lulor 
in tlie Decretals, 213-224. 

Letter nf innocent III. to Emperor 
Alexius. 21.3-217. 

I.,ettor of IriiuK ent III. on dispvited 
cloctifiii nf J’liilip of Suabia and 
Olto to foiupii'o, 217-219. 

Letter of Innocent 111. defenrlmg 
hi- claim to arbitrate between 
King.s of Franco and England, 
219 222 

b.2 
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Decretals illustrating repudiation 
of claim to political supremacy* 
222, 223. 

Claim in two Summaa on Qratian’s 
Docretum that Pope is veru^ tm* 
peratoTf 224. 

Plirases oxpro.'jsive of puperior dig- 
nity of Church, “ soul and body, * 
“ sun and moon,” 226. 

Theory of canonists with regard to 
relations of canon, law and secu- 
lar law, 227-233. 

TJieory of canonists as to relation 
of clergy to the secular authority, 
233-238. 

Theory of the canonists with re- 
gard to right of the Cluircli to 
intervene for defence of the 
oppressed, 236-242. 

Traces of theory of rights of laity 
to a voice in government of the 
Church, 242, 243. 

Theory of canometa with regard to 
excommunication and its valid- 
ity, 243-240. 

Cicero — 

Definition of cequitas quoted by 
civilians, 8. 

Definition of justice quoted by 
l^lacentmuB, 10, 

His conception of natural law, 20. 

Statement about custom and law 
quoted by Gloss on ‘ Brachy* 
logus,’ 62. 

His doctrine that law of nature is 
law of God followed by Fatlicrs, 
Isidore, and canon law, 99. 

Civil Law. See under Jua Cvmle. 

Civilians — 

Thoir political theory founded on 
law-books of Justinian, 0, 20. 

Normal conception of cequitas, 
justice, and^u«, 7, 8. 

Nature of justice and its relation 
to cequitas, 8-12. 

Their theory of 13-27. 

Possible divergence between civil- 
ians antecedent to, or indepen- 
dent of, school of Bologna, and 
the later members of the school, 
on obligation of luagistratc.s to 
decide according to strict law, 14, 
16, 17. 

Their theory oX jus naturale, 28-33. 

Difiiculty witli regard to existing 
institutions wliicli are contrary 
to jus natuiale, 33, 49. 

Tlieir theory of slavery, 34-40. 

Their theory of property, 41-49. 

Use the word Itx in widest sense 
as well as in that of Gams, 50, 
61, 

All recognise that custom once had 
force of law, differ whether this is 
still the case, 52-54. 

Their theory of political authority, 
60-76. 


Are agreed that the people is the 
source of political authority, SO- 
TS. 

Are divided on question whether 
the people still retain its 
authority, 59-67. 

Maintain the sacrod character of 
the secular law, 77. 

Recognise the existence alongsi<le 
of this of another system of law 
and authority, 77-80. 

Clergy— 

JCxemption from seen ar jnn.'jdic- 
tion, treatmi'nt of this by 
civilians, 81-80. 

Treatment of this by canonists, 
233-238. 

Exemption from taxation, treat- 
ment by canonists, 236, 237. 

They are normally subject to 
secular authority in secular 
matters, according to canonisls, 
237, 238. 

‘ Cologne Gloss on Institutes ’ ; Author 
identified by Filling witli Gualcausus 
of Pavia (see under Gualcau'siis), 42. 

Ooinpiluljons : Five collections of Papal 
DccretnJ.s before Gregory I X ,94, 195. 

Coastaiitine 1., Emperor — 

His plirasG about custom in Coil, 
vim 52 (53). 2 ; 69. 

Donation of. See under Donation. 

Constitution of Sirinond, a genturio 
law of Constantine, 222, 240 

Corpus Juris Civxhs. See under Jus- 
tinian. 

Councils, (Jenernl — 

Canons of first four have boon 
given force ol law by Justinian, 
79, 80. 

Place <•>£ tlieir doorocs in canon luw, 
94, 163, 107, 177, 178, 182. 

Can onlv bo suniinuiiod by Pope, 
164, i09. 

Councils, Provincial — 

Soino of tiioir canons in body of 
canon law, 94. 

Place of thvir decrees in Clmrch 
authority, 163, 167, 170, 182. 

Their decrees only limdmg upon 
those who aio under the juris- 
diction of bishop of the jji'O- 
vince, 184. 

Custom — 

Treatment by tlio cniJians 50-65. 

All civilians recogni ''0 that it once 
liad force of law, 52-55. 

Subject to equity and ju.sliee, 53. 

Treatineiit of it by civilians in 
relation to political authority. 
69-67. 

Divergence among them as to the 
question whether it etill lias 
force of law, 69-67. 

Law must be conformed to custom 
of country, according to Isidore, 
Ivo, and Gratiau, 96, 97, 100. 
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Isidore and Gratian divide all law 
into natural and customary, 98. 

Ail human law is custom, written 
or unwritten, 99, 100, 164. 155. 

The jua gentium a port of custom* 
ary law, 114, 116, 163. 

Treatment of its relation to civil 
law by the canonists, 153*159. 

No law is valid which is not 
accepted by the custom of those 
concerned, 1S6. 

Question how far custom still con* 
tinues to have the force of law 
according to canonists, 166*158. 

Decretals of Gregory IX. hold that 
oustom with legal prescription 
has force of law, 168. 

Damasua — 

Civilian and canonist of early thir* 
teenth century, 108. 

t/ua naturale unchangeable even by 
Pope, 108. 

Decret^s of Pope contrary to gen- 
eral canons approved by author- 
ity of Scripture are void, 193. 

Denies that emperor has temporal 
authority from Pope ; he has it 
from Ood, 212. 

Pope could not receive empire 
from Constantine, nor could Con- 
stantine bind his successor, 212. 

Decretals — 

The five compilations, 94, 195. 

The great collection of Gi*ogory IX., 
95. 

The Sejet, the Clementines, 96. 

No custom can ovorrido^'us naturdle, 
any transgression of it endangers 
a man's salvation, 108. 

The place of custom in law, 158, 
159. 

As forming part of canon low, 102, 
163, 164, 170-175, 179, 183, 1B4, 
185, 188-190, 192, 193, 194-197. 

Theory of canon law in thorn, 194- 
197; 

Treatment of question of authority 
of Pop© over emperor, 213*224. 

Deusdedit, Cardinal, canonist of elev- 
enth century — 

Cites provision against sale of 
Christian men into slavery, 134. 

Cites Romans xi ii. and 1 Fofccr ii. 
on sacred character of secular 
authority, 147. 

Cites canon, which lays down that 
authority of criminal justice is 
derived from God, 147. 

Cites Oelasius’ theory of the two 
authorities, the occlesiastical and 
the secular, both instituted by 
Christ, 148. 

Cites Isidore’s ‘Sentences on func- 
tion of State to set forward 
justice, &c., 150. 

Cites words of Synod of Home io 


which Pope John VIII., with 
bishops, &o., elects Charles the 
Bald as emperor, 201. 

Cites from Anastasius' * Bibliothe- 
carius ' the tradition that Pope 
Gregory led revolt of Italy 
against iconoclastic emperor, 
201 . 

Cites Donation of Constantine, 2U9. 

Cites Constitution of Sirmond au- 
thorising any part)' in a case, 
without consent of the other 
party, to take the case to the 
bishop, 239. 

Cites Pope Nicholas’ phrase that 
the laity have right to share in 
deteriiuning matters which con- 
cern the faith, 243. 

Cites various passages on nul it^ 
before God of unjust excomraum- 
cation, 244, 245. 

‘DiBsenaioncB Dominorum,* Codex Chia- 
ianus — 

ItelatiojiH of custom and law, 61-63. 

Some ]M>rsoTiK held that Senate 
could still m;ike laws, 62 (note 1 }, 
70. 

Donation of Constantine — 

Trontmont of this by canonists, 
200, 209-2)3. 

Its genuineness denied by Otto 
III., 213. 

Emperor — 

The p ince the only person who 
can <U'Vidft in cawob of conflict 
between aquxtaa and strict law, 
16, 17. 

His authority derived from Roman 
people, 58, 59. 

Justinian in one place calls him the 
solo lepslator, but it is uncurtain 
how far this was general ancient 
view, 59, GO. 

HugoJinus says that tlio peoplu con- 
stituted him procurator ad hoc, 
65, 66. 

The emperor can only legislate, ac- 
cording to Irnoriiis, Roger, and 
Azo, with counsel and consent of 
Senate, ocfoniing to form pro- 
scribed by Theodosius and Val- 
ontmian, 67, 68. 

Hiilgarus maintains that this form 
ie not necessary, 69. 

DiscUPRion of limitations of his au- 
thority, 70-72. 

Discussion of his relation to piivate 
property, 72-74. 

Jo. Bassianus calls him God's pro- 
curator to make laws, 76, 77. 

According to Pillius he has pleni- 
tudo poteatatis in things which 
belong to him as Pop© has in 
his, 78. 

Called God’s vicar in letter of Pope 
Anasto-sius cited by Ivo, 146. 
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Theory that he ie not strictly a 
layman mentioned by Rufintis. 
149. 

Careful distinction by Innocent III. 
between character of anointing 
of emperor and that of bishop, 
149. 

Discussion of claim of Pope to ap> 
point or depose him, 200-202. 

Claim of Pope to excommunicate 
him and absolve his Bubjeote 
from oath of allegiance, 202-206. 

Nature of Innocent III.’s claim to 
intervene m election of emperor, 
217-219. 

Claim of Innocent III. that the 
Pope transferred empire from 
Greeks to Gormans, 217. 

Kquality — 

Bulgarus and Placontinus hold that 
by ;us natuTale all men are free 
and equal, 35. 

This IS also doctrine of the Canon 
Law. 117, 118. 

Excommunication — 

Treatment of its nature and results 
by canonistfl, 200, 202-206. 

If unjust has no validity before 
God, 244-249. 

Fathers — 

Their conception ofju^ naturale, 29. 

I’nvato property not a natural in* 
stitution, 41. 

Place of tlioir writings in canon 
law, 94. 

Canomst.s reproduce .their tlicory 
of slavery and property, 1 17 1 42. 

And in large measure their theory 
of the State, 143, 152. 

Relation of thoir authority to that 
of Popo, 176, 176, 180. 

Fitting, Professor— 

Hia reconstruction of history of the 
systematic study of Roman law 
before the scihool of Bologna, (». 

His view that civilians before tho 
school of Bologna were less 
hampered by deference to literal 
text of law than later civilians, 
14. 15, 18. 

Florontinus : His phrase about slavery 
quoted by civilian.*!, 34, 35, 39. 

France, Southern : Trace of law school 
there in early Midtile Ages, 0. 

Frederick Barbarossa : His consultation 
with Bologna civilians about imperial 
rights over private property, 72. 

Freedom — 

The civilians held that hy jus not’ 
urale all men were born free, 34, 
36. 

Discussion of its nature by 
Irnenus, 34, 35. 

Notion that influence of civilians 
was unfavourable to political 
freedom requires correction, 76. 


Gelaeius, Pope — 

Influence of his theory of the State 
and the relations of Church and 
State on the canon law, 144, 147, 
148, 198, 199, 207, 222, 226. 

Paucapalea treats tne Donation of 
Constantine as overriding this, 
211 . 

Innocent III. restates Gelaaian 
principle that secular as well as 
ecclesiastical authority has boon 
established by God, 216. 

Glossa Ordmaria of Accursius, See 
under Accursius. 

‘Glossa Ordmaria’ on Qratian says that 
Pope has both swords, spiritual and 
temporal, 208, 209. 

God — - 

His relation to cequitaa, 7, 9. 

Justice a quality of God’s will, 9. 

Coniinaiuls men to give to each 
other what they need, 0. 

Distinction between justice in God 
and m man, 11. 

Gospels — 

Teacli the perfect justice wdiich 
bids men turn the other cheek to 
the smitor, 19, 20. 

Tho^uif iiaturalc contained in them, 
30, 31, 98 (note 1), 104-109. 
Grattan — 

Tho first to systematise the collec- 
tions of canon law, 94, 97. 

Commentators on his ‘ Docretum,’ 
94. 

Trained in law school of Bologna, 
07. 

Hih treatment of law based on Isi- 
dore, 98-lOJ. 

His cluBsilication of Jaw as divine or 
imlurnl and human or custom- 
ary, 98-101. 

Jus naturate eoiituined in law and 
Gospel, 98. 

Jus so called because it ia just, 100. 

Purpose of to restrain men from 
injuring each other, 100. 

DefluUiou of nature of jus as repre- 
Bunting principles of honestas, j us- 
tico, custom, dfec., loo. 

Repeats Isidore’s tripartite defini- 
tion of law 1 02. 

And liu dofimtion of jus uaturale, 
102 . 

Jtis naturale ~ rounscl of Gospel, 
“ Do unto othui’H wliat tiiou 
wouldcst that others should do 
unto thoe,” 105. 

Jus naturolc is primitive and un- 
chiuigeablo, 105. 

All constitutions, ecclesiastical or 
secular, contrary to jus naturale 
to be rejci ted, 105. 

Tho first to face tho question how it 
is that while tho jus naturale is 
contained m the “ law,” some of 
this is set aside, 109. 
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Points out that institutions like 
property are allowed, tliough 
contrary to naturaU^ 110. 

Tho jus qsntzum part of ciisalomarv 
law of mankind, 114, 115. 

The customary law beigan after the 
fall, when men began to come 
together, 115. 

Cites canon prohibiting dissolution 
of marriage of slaves, on the 
ground that God is the Father of 
all men, 118, 119. 

Slave of monastery can be emanci- 
pated only to be ordained and 
minister to the monastery, 121. 

Cites canon of Gaiigr?e, anathotua- 
tismg those who encourage slaves 
to fly from their masti^irs, 122. 

DiMcussion of ordination of slaves, 
122-127. 

Dis(!UsseB reception of slaves in 
monasteries, 127, 128. 

Incon'iistent canons about ordina- 
tion of tneoriptitius, 128, 129. 

Freedman cun only bo ordained if 
master surrender all rights, 121>. 

Marriage of free and slave indis- 
soluble, 132. 

Church a sanctuary for slaves. 133. 

Manumission a pious act, 13,'>. 

Hm treatment of private [>rof^erty, 
130-142. 

Cites St Augustine's condemnation 
of those who say that they 
sliould taUo pi’oyKsrty of rich 
man to give it to thf‘ poor, 142. 

His theory of nature <if 

society and authority, 143-152. 

Poll 1 ical ao(M('t;y not pruuitivc, M3, 
144. 

Sacred and Juiving divino author- 
ity, 146, 147. 

Founded upon Gelabius' theory, 
147, 148. 

Cites Isidore — function of Slat© to 
set forward justice, 150. 

Cites Isidore’s definition of jus 
civile-, 164. 

His doctrine tVial civil law is e\i'- 
lom, written or unwritten, 154, 
156. 

No law IS valid wliich is not 
acceptod by tin’ custom of Ihus© 
concerned, 1 55. 

Question wliethor Gratian held 
that CLiatoin overrode law in his 
own day, 156. 

His theory of canon law (v. under 
canon law), 166-178. 

Cites Gregory Vll.’sletter claiming 
tlmt Popes had <3epoHed kings, 
200 . 

Cites canon showing that Popo ab- 
solves from oath of allegiance 
to excommunicate persons, 204, 
206. 

Pope absolves eubjocts from oath 


of fidelity when he deposes 
rulers, 205, 

Cites phrase of Peter Damian, that 
Peter and bis sueeessors receive 
authority over temporal as well 
as spiritual kingdom for Christ, 
206. 

Does not cit.e Donation of Con- 
stantine, 210, 21,3. 

This is in.-^erted in Paleie in Do- 
cretum, 210 

Cites as from Gregory Nazianzon 
claim that spiritual power ib 
superior to temporal, for it deals 
with tho soul, 226. 

Church law cannot bo abrogated by 
oinpcror, 227. 

Laity have no right to legislate on 
Cliurch matters, 227. 

fc?ocular authority nud law Huhjeot 
to law of Goil, 228. 

Canons binding on all Chrintiari 
poo)>lo, 229. 

All laws loiitrary to canons are> 
void, 229. 

No ovidciKjo tliat Gratian is hero 
treating of a dispute ns to hcain- 
clarios of ecolesuisfioal and saru- 
l.ir spheres, 229, 23d. 

Pisrussion of exem)djon of clergy 
from civil and criminal courts, 
234, 235. 

Exemption of clergy with regard 
to taxatK'Ji, 236, 237. 

Cites Constitution of Kirmond, 
which j>ermifs eitlier party to 
lake civil case to Popo witnout 
consent ol the other, 230, 240 

Cites plirase of Nicholas 1., which 
admits that laity are entitlttl to 
take their f>art in decidiug 
matteva which concern tho faith, 
243. 

Treatment of excoairnumculion : it 
may ho valid before Church, but 
invalid before God, 245-247. 

Gregory b, I’ojx' r Itule ivhfuit fiiKting 
ttttrihut<‘<J to him deoJarc'd by Gratian 
to bo vojU, beenufio not accepted by 
the ciiht-om of those conccriiod, 355, 
I GO. 

Gregory VII. (HiMcbrand), I*opo — 

IJjs phiUHO BH to Biiiful elmractof oi 
<areuuiHtaiico,4 unfler whicli secu- 
lar autliority arose, 14.5. 

Real iTieunmg of tho phrabo, 146, 

Gregory l.X , 7*opo-- 

liiH collootion ol Decretals, 95. 

Custom with reasonable and legal 
prescription overrides all law, 
168. 

Gualcausus — 

Identified by Fitting with author of 
tho Cologne Gloss in tho Tnsti- 
tutOK, 42. 

Projierty acquired by civil or 
jualural luw» 42. 
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HermogenianuB : Probably held that 
private property belongs to jtis 
ffenCium, not jue naturaU, 41. 

Hincinar of Rheims : Dignity of bishop 
greater than that of king, tor he con- 
secrates him, 226. 

Hugolinus, civilian — 

Discussion among civilians as to 
written and unwritten arquitas, 
17. 

Discussion of validity of imperial 
rescripts contrary to civile or 
gentiumi 32. 

Rescripts contrary to jus naturaJe 
are void, 32. 

Freedom the primitive condition of 
man, 35. 

I’rescription belongs to civil not to 
natural cEquitaa, 48. 

Roman people never transferred 
their authority to emperor in 
such a sense that they do not 
retain it ; thoir custom still has 
force of law, 66, 66. 

The emperor constituted as pro- 
curator ad hoc by Roman people, 
66 , 66 , 

Discussion of limitation of rights of 
emperors, 72 {note 1), 

The fear of God is the foundation of 
law, 77, 

Law the foundation of human 
society, 77. 

The State a multitude of men 
joined together to live by law, 77. 

Rescripts contrary to natural or 
divine law to be rejected by tho 
courts, 78, 70. 

Huguccio — 

Canonist of twelfth century, 192. 

Depreciation of Papal Decretals, 
192, 193. 

Innocent I., Pope : His statement that 
authority of criminal justice is de- 
rived from God, 147. 

Innocent IIT., Pope — 

God ha.s mstituteil both secular ond 
ecclesiastic autliurities, like to 
tho luminaries in tho heavens, 
147, 214-217, 226. 

Draws careful distinction between 
consecration of emperor ami of 
bishop, 149. 

Fmperor supreme only over those 
who hold temporal things from 
him, 216, 216, 237. 

Claims that Popes transferred 
empire from Greeks to Germans, 
201, 217, 218. 

Letter to Emperor Alexius on rela- 
tion of imperial to papal author- 
ity. 214-217. 

Letter on disputed election of 
Philip of Suabia and Otto to 
empire, 217-219. 

Letter to French bishop on bis 


claim to arbitrate between Eng- 
land and France, 219-222. 

Letter to Bishop of Vercelli. setting 
aside claim to supersede secular 
judge, but claiming right to 
rotect those unjustly treated 
y courts, 223. 

Claims that Pope should decide 
where uncertain whether case 
comes before temporal or 
spiritual court, 232. 

Refuses to allow widow to bring 
case from civil to church court, 
unless civil court refuses to 
administer justice, 240. 

Treatment of excommunication 
which may be valid before 
Church invalid before God, 248. 

Inscriptitius. See under AscriptUiua. 

Institutes of Justinian — 

Treatment of limitation of rights 
of masters over slaves earned on 
by civilians, 37, 38. 

Tho phroso about custom as law, 
cited by Ivo, and modified by 
Gratian, 1 54. 

Institutes, Exordium of Anon3rmous 
Summa of, definition of oequitaa, 8. 

IrneriuB — 

Foimder of law school at Bologna, 

6 . 

Possibly pupil of law school of 
Rome, 6. 

Summa Codicis op Summa Tre» 
eensis, 8. 

Authorship of works attributed to 
him, 8. 

‘ Qua'stiones de juris subtilitatibus,' 

8 . 

Definition of cequrtas, 8, 

Definition of justice and its relation 
to oequitaa, 9. 

Treatment of nature of justice in 
‘ Quajstiones,’ 11, 12, 

Laws not to bo enforced by judge if 
contrary to cequitas (in ‘ Summa 
Codicis ’), 16. 

Only prince can intervene in case of 
doubt, between jue and eequitaa 
(in Gloss), 17. 

Describes honourable men who see 
to it that anything in law con- 
trary to mquitaa is cancelled (in 
‘ Quee.stiones ’), 18, 19. 

Author of treatise ‘ De .<Equitate.* 

10 . 

Ai:(thority of law only gladly ac- 
cepted whenagreeab oto<X(Tui<<w. 
10 . 

Discusses nature of jus, specially 
tho difficulty raised by phrase of 
Paulus {q.v.), 22-24. 

Treatment of slavery as -llustrating 
the meaning of taking away from 
the Cfjmmune, 34. 

Liberty belongs to jus naturale, 36, 

Important passage on nature and 
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destruction of human freedom 
35. 

The ascriptitiua not in the same 
condition as that of the stav 
but is servua glebes, 39. 

No privato property by nature (in n 
gloss), 43. 

Property has arisen by iniquitas (in 
a gloss', 43. 

In ‘ Summa Codicis ’ speaks of the 
beginnings of naiuralf^ juris do- 
minium, 43. 

Speaks of a naluraltH posseasio, 43, 
44. 

Threefold jus, established by law, 
custom, and nature, 53. 

Custom had once the force of law, 
but this liad censed sinco people 
transferred their authority to 
emperor, 63. 

Custom, not only of Roman people 
but of any city, has force of law, 
if not contrary to written law, 
63, 54. 

Political authority arises naturally 
from relation of the umveraitas, 
1.0., populua, to Its members, 56, 

67. 

Populua = reapublica, thia concep* 
tion applied to the Roman 
populua, 67. 

The custom of Roman people hoe 
ceased to make or unmake law, 
for they have trnnsforrotl their 
authority to emperor, 60. 

The emperor can only make laws 
with tlio consent of the Senate, 

68 , 

The emperor cannot take away a 
man’s property without cause, 
73. 

The opposite view luaintainod iii 
another text of tins passage, 7o. 
Alongside of civil authority there is 
another autliority-— occlesiaHtical 
— derived from (iod, 78, 
Episcopal jurisdiction in its pleni- 
tude only extend® over the per- 
sons who divtnam militiam ger- 
unt, 81. 

Punishment of ecclesiastical of- 
fences of clergy belongs to 
bishops, 82. 

Criminal cases against clciJr go to 
civil court, but it cannot puni.sh 
him until degraded by bisliop, 
84, 8.'). 

cases can be taken td bishop 
if both parties agree, 87. 

Isidore of Seville — 

His theory of natural law, 29. 

His phrase understood to mean that 
by jus naturalc all property waa 
common, 41. 

His legal chapter founded on some 
juristic source, 41. 

Theory of canonists on law derived i 


from Roman law, but largely 
througli Isidore, 96. 

Uncertainty as to source of hia 
treatment of law, lery close to 
Digest and Institutes, but partly 
mdopendent, 90. 

Treatment of these sources by 
^'oigt, 96. 

His definition of law quoted by Ivo 
and Clratian, 90, 100. 

Ills classification of law as divine or 
natural, and human or custom- 
ary, the basis of Uratmn's treat- 
ment, 98. 101 

Uis tripartite theory of law, the 
Ihcory of the eaninnsts, 102. 

His definition of naturalc cited 
by Gratmn and aci>epted by 
caiiorusts, 102, 

Jua eonatiiutiovia began with law of 
Moses, 115. 

Hia description of sIa^■e^y as a 
punishment onil remedy for sin 
quoted by Rurchard, 1J9. 

His phrase as to function of secular 
ruler to ret ^orward justice, Ac., 
cited by canonists, 150, 161. 

Gratian cites Ins definition of jua 
nvilc, 164. 

Ivo of Chartres, canonist, author of 
' ]M return ’ mid ‘ Panormiii,’ 06, 97. 

His definition of nature o( law 
ilenved from Isidore, 96, 97. 

Repeated by (Iratian, JOO. 

Men are ul) bretliren, cliildrcn of 
God, and muid holmve merci* 
fully to each other, 118. 

Application of this to indissolu- 
bility of murnago of free women 
with slave huKhands, and of 
slaves with each other, 119, 131, 
132. 

Bishop iniiHt pay compensation if 
he emnncjjJBies Church slave, 
121 . 

Slave of monastery cannot be eman- 
cipated, 121. 

Cites Canon of Gangru' excom- 
municating those who encourage 
slaves to flee from their masters, 
122 . 

Cites Canon of Altlieirn excluding 
fugitive slave from Communion, 
122 . 

Slave cannot be ordained unless 
emancipated, and unlen.s ma.ster 
surrender all nghts ovci him, 
123. 

Question of slave ordained without 
hia master’s knowledge, 124, 125, 
127. 

Or received into monastery, 128. 

Church protects liberties of freed 
men, 131. 

Church a aanctuery for slaves, 133, 

Manumission acceptable to God» 
134. 
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Cites St Aujfuetine on property fts 
the creation of the State, 1 38. 

Cites canons denouncing excom- 
munication against those who 
rebelled against king, 146. 

Cites letter of Pope Anaatasuis II., 
in which emperor is spoken of os 
God’s vicar, 146. 

Cites passage from St Augustine 
laying down that obedience even 
to unbelieving ruler is com- 
manded by God, 146, 147. 

Cites canon that criminal Justice 
derives authority from God, 147. 

Cites Gelasius’ theory of nature of 
Church and State, 148. 

Cites Isidore’s phrase as to the 
function of State to set forth 
justice, &c., 150. 

Cites St Augustine’s phrase that 
customs of people of God arc to 
be taken for law, when Scripture 
has not laid down, rule, 154, 161. 

Cites phrase from InstituCcs on 
custom as law, 154. 

Cites yihrase derived from St 
on custom in Church insfitu- 
tioiis, 161. 

Cites important cla-SHification of 
autlioritios in Church law fiom 
St Augustine, 162. 

Cites Leo TV.’s letter on source of 
canon law, L03. 

The power of onllmg council with 
legal authority belongs to Pope, 
104. 

All Sanctiones of l*apal See to be 
accepted a« though they were 
confirmed by St Peter, 164. 

Cites letter from Nicholas 1. that 
there is no difTcrenco between 
authority of I’apal do<TCtal 
letters in the body of canon law 
and otheis, 1 64. 

Cites letter of Alexander 11. that 
the decreXa of Homo are 1o be 
accepted and reverenced, JC4. 

Cites Gregory letU*r cluiiuing 

that Popes had <leposcd kings, 

200 . 

Cito.s Gregory VII. 'h letter claim- 
ing ttuthorily to oxcomniumcate 
secular ruleiH, 204. 

Cite.s j)hiasc of Urban II. that Popo 
absohes from oath f)f allegiance 
to excommuiucato rulers and 
lords, 204, 206. 

Cxte.s Doimtion of Constantine, 
209. 

Cites passage as from Gregory 
Nttzianzen ; ecclesmtical author- 
ity greater than secular, lor it 
deals with the soul, 226. 

Canon law cannot be annulled by 
emperor, 227. 

Secular autiionty and law subject 
to law of God, 228. 


Canon law binding on all Christian 
people, 229. 

All secular constitutions against 
canons are void, 229. 

Bishop to protect the oppressed 
and to excommunicate the 
oppressor, 239. 

Summarises provision of Novels, 
that suitor having suspicions of 
judge may demand that bishop 
should sit with him, 239. 

Quotes Constitution of Sirmond 
that either party, with the con- 
sent of the other, could take civil 
case to bishop, 239, 240. 

Laymen may not speak at a Synod 
without consent of clergy, 243. 

Julianue, ancient jurist — 

Hi8 saying that custom has force 
of law, 60, 

JulmnuB — ‘ Epitome Novellarum,’ 80, 
8-2. 83. 84, 88, 89. 

Jurisprudent la : Debndions by Placen* 
tiniis and Azo, 24, 25. 

Jua— 

Derived from justice, 7. 

It in justice exjirfs&ed in terms of 
law, 7, 8. 

■ God’i will to give every man his 
JUS, 9. 

Discussion of this by mediaval 
civilians, 13*27. 

Differs from justice because this is 
unchangeable, while jus varies 
with varying conditions, 13, 
21 . 22 . 

Question w'hethor it perfectly rep* 
resents justice, 19. 

No Bystem of jus can perfectly 
roprc.«oiit the Divine justice, 21. 

Justice has witler scope than jus ; 
can always provide for new cases 
— e.g., Lazarus, 21. 

Dilliculty raised by a phrase of 
Paulus. 22, 23. 

Irnerius’ view that tJie word is used 
in many senses, 22, 23. 

Distinction between jaa, Itx, and 
jurisprudenUa by Placentinus, 
24, 25. 

Jus iH that %vluch Ux declares, 
24. 25. 

Azo diHtmgujslies between j'us pub- 
l%cum and pTivalwm^ 25, 26. 

Azo and all civilians accept 
tripartite divisions jua into^ua 
naturale, gentium, and civile, 25, 
26, 28. 

(See also under Law.) 

Jus canonum. See under Canon law. 

Jus civile — 

Its relation to custom, treatment 
by civilians, 60-66. 

Relation of it to Divine law and 
canon law, treatment by civil- 
ians, 78-80. 



INDEX. 


267 


Relation of it to custom, treatment 
by canonists, 163-169. 

Jus conetitutionis according to Gratian 
began with legislation of Moses, 116. 

Jus Divinum — 

Civilians recognise that tliis is more 
exalted than human law and 
supreme over it, 77-79. 

Secular rulers may be compelled to 
permit something against it — 
e.g., usury, 79. 

Classification of law as Divine and 
human by Isidore and Gratian, 98. 

Divine law equivalent to jus not' 
urale, 98, 99. 

Jus canonutn may, according to 
Stephen, be called in a secondary 
sense jws divinum, 139, 181, 182. 

But it is not properly the same 
thing, 165-166. 

J us gp.rdium — 

One terra of the tripartite definition 
of law recognised by the 
civilians, 25, 26, 28. 

Treatment of it by canonists, 114* 
116. 

A part of the customary Jaw of 
mankind, lU, 115. 

Embodied in institutions which 
arose when men began io live 
together after the Fall, IM-UO. 

Rufinus looks upon it as rcfircacnt- 
mg a partial recovery from the 
Fall, 115, 116. 

Jus naturals — 

One term of the tripartite divi.«iion 
of JUS privatum accoj>te<l by all 
civilians, 25. 

Treatment of this by the civilians, 
28-33. 

Relation of their conception of it to 
that of Ulpiau, 29. 

Azo’s treatment of the phrase as 
capable of being used in many 
senses, 30. 

Relation of it to Mosaic law and 
Gospels, 31. 

Supremo and immutable, 31, 32. 

No law contrary to it valid, 32, 
78, 79. 

Existinc institutions contrary to it, 
accounted for by distinction ne- 
tween the primaeval innocence 
and present vices of human 
nature, 48, 49. 

Slavery and yus naturals, 34-36. 

Private property and jtts naturals, 
41-49. 

Classification of law as natural or 
dn ine, and human or customary, 
by the canonists, 98-101. 

Equivalent to command to do to 
others as we should wish them 
to do to us, 98, 105. 

Doctrine of the canonists derived 
from ancient writers like Cicoro, 
St I*aul, and Fathers, 99. 


Treatment of the, by canonists, 
102.113. 

Relation of their theory to that of 
jurists, 102-105. 

Analysis of it by Rufinus and 
Stephen, 103-105. 

Primitive and unchangeable, 106- 
109. 

All constitutions, ecclesiastical or 
secular, contrary to it are void, 
10.'). 108. 

Quention raised by Gratian how it 
is that while it is contained in 
“ law and gospel,” there are 
rules of ” law ' which are no 
longer binding, 109, 108, 

Moral precepts of “law” belong to 
It, but not precepts which are 
mistica, 109. 

Discuesion of institutions contrary 
to it, such as profierty, 110 113. 

Dsmonstratioyu's of juh nnturalr 
represent tlic uicnl, property and 
slavery contrary to tlieni liter- 
ally, but actimlly prepare men 
for Klcal, ill, 112. 

Its rcl.’vtion to slavery, m canonists, 
117.120. 

Its relation to property, in canon- 
ists, 136-142. 

Jtis '(atutum ■ Contrasted witli cegut^os, 
15. 

Justice — - 

Its relation to (rquitas, 7-12. 

The will to art in accordance with 
(rquttas. 8-12. 

Definition by Irnonus, IMacentinus, 
&o., 8-12. 

Its Tclntion io jus, 7, B, 13-27 

A quaJit y of God's W’ll), 9, J 1 , 13. 

DifTers from jus, for it is uncliango. 
able, 1 3 

Distinction between justice in God 
and man, 1 9-2 1 . 

Relation of the perfect to the im- 
perfect justice, 19, 20 

No system of jus cun adequately 
reprobent it, 21. 

Definition of law as representing 
justice by Isidore, Ivo, and Gru- 
tian, 96, iOO. 

Justiiuan : In Novels gave canons of 
first four general councils the author- 
ity of law, 80. 

Justitta, De — 

An anonymous treatise antecedent 
to, or mdepemlent of, school of 
Bologna, 9. 

Discussion of nature of justice, 0. 

Justice complete in God, 0. 

DistanguishoB between imfierfoct 
human justice and perfc‘«*t justice 
of God, 19, 20. 

The former allows man to meet 
violence w'ith violence, the* latter 
toadies men to turn the other 
cheek to the eimfcer, 19, 20. 
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Th« former representetl in the Old 
Testament* and prepares the 
way for the latter, which is rep- 
resented by the New Testa- 
ment, 19, 20. 

Laity : Traces in canon law of tradition 
that tliey once had some share m 
government of Church, 242, 243. 

Law — 

Author of ‘ Petri Exceptiones * 
states his intention of setting 
aside laws which are useless or 
contrary to aequitas^ 14. 

Judge may, according to ‘ Petri 
Exceptiones,’ have to mo<ltfy 
this for special reasons, 14. 

Must not be enforced if contrary to 
(jequiiCB, 14, 16. 

Represents not merely will or 
power of ruler or country, but 
the principles of justice, 26, 27, 
261. 

General theory of law in the canon- 
ists, 96-101. 

Must be agreeable to nature, just, 
for the common good, and con- 
formed to the custom of the 
country, 90, 97, 100. 

Conception of canonists derived 
from Roman law, hut largely 
through 6t Isidore, 96. 

Classificaiion as divme or natural, 
and human or customary, 98. 

Z^o IV., Pope — 

Hia list of authorities recognised in 
Church courts, cited by Ivo and 
Gratinii, 163. 

His saying that those who will not 
obey the canons are to bo held as 
infidels cited by Ivo and Gratian, 
176. 

Ltx used by civilians in broadest sense 
as well as in the technical sense of 
Gains’ definition, 51. 

’Libellus de Verbis Logalibus’ — 

An anonymous treatise tliought by 
Fitting to belong to the eleventh 
century, 28. 

Sets out tripartite definition of 
law, 28. 

Says that poaatsHo is either civil or 

. natural, 42. 

Defines nature of a Pragmatic 
Sanction, 67. 

‘ Lo Codi ’ — 

Criminal cases against clergy go to 
secular court, but it cannotpiinish 
till bishop has degraded, 86. 

Civil but not criminal cases can 
with consent of both parties go 
to bishop, 67. 

Martini 

One of the four doctors, the imme- 
diate successor of Irnerius at 
Bologna, 17. 


His appeal to unwritten equity, 17, 

18 . 

Mosaic Law — 

The iua naturale as contained in it, 
30, 31. 

Jua naturale decalogi, 31. 

Jus naturale contained in “ law and 
gospel,” 98 (note 1). 

Difficulty in regard to this dis- 
cussed by Gratian and Rufinus, 
109, no. 

Jua conatitviionia began with 
Mosaic legislation about slavery, 
115. 

‘Natura Actionum, De’ — 

Dominium by civil or natural law, 
42. 

Fitting suggests that Plarentinus is 
correcting this treatise in his 
‘ Do Vnnetate Actionum,’ 42. 

Natural law. See under Jua naturale, 

Nicholas I., Pope — 

Hi 3 statement of authority of Papal 
Decretals, whether contained in 
regular collections of canons or 
not, cited by Ivo and Gratian, 
164. 

His statement that laity have right 
to take part in determining ques- 
tions of tho faith, 243. 

Novels of Justinian — 

Canons of first four general councils 
have force of law, 80. 

Civil cases between clergy and 
huty go to bishop, 82. 

If bishop cannot or will not de- 
cide, they go to secular court, 
82. 

If layman is dissatisfied with 
bisljop's judgment in such cases, 
he can go to secular court, 82, 
83. 

Clergy can in crmiinal cases bo 
brought before bishop or to 
secular court, 84. 

If the cleric is condemned by the 
secular court, it cannot punish 
till bishop has degraded, 84. 

If bishop is dissatisfied with the 
Judgment, he is to refer the case 
to the princo, 84. 

John Bassianus, Azo, and Accur- 
sins interpret the Novels as say- 
ing that if a layman was brought 
before the ecclesiastical court tho 
prceees should sit with bishop, 
86, 87. 

Any suitor who suspects the judge 
may demand that bishop should 
sit with him, 88, 89, 239. 

Or he may appeal to the bishop, 
who, if the judge will not listen, 
IS to give him letters to the 
emperor, 88, 89. 

Regulations for episcopal elections, 

90. 
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Oaths : Treatment by canonists of the 
claim of Church to absolve men from 
their oaths» 202*206. 

Odofredus : His contemptuous refer- 
ence to Martinus’ appeal to an un- 
written cequitas, 17, 18. 

Ordination — 

Of slave, according to civilians, 38- 
40. 

Of aacriptUiust according to civil- 
ians, 39, 40. 

Of slaves, according to canonists, 
122-129. 

Of inscriptitius, according to Ora- 
tian, 128, 129. 

Otto III. denies authenticity of Dona- 
tion of Constantino, 213. 

Otto IV. : Disputed election to empii-e, 
217. 

Paleffi — 

Cites canon excommunicating those 
who revolt ngainst tlie king, 140. 

Canone inserted by later hand m 
Gratinn’a ‘ Decretum,’ 210. 

Two of them cito Donation of Con- 
stantine, 210. 

Papinian : His definition of law re- 
ferred to by Irnerius, 67, 68. 

Paucapalea — 

Canonist of twelfth century, first 
commentator on Gratian, 106. 

Jus natural^ contained in “ law and 
gospel ” forbids ue to do to 
others what we should not wish 
them to do to us, 106. 

Jus natuTdlc primitive and immut- 
able, 106. , . 

Follows Gratian about origin 

consiitutxoms^ 115 . 

Quotes Institutes saying that all 
men were born free, 119. 

Politically organised society not 
primitive, 143, 144. 

Origins of canon law, 173 

Canon law not to be identified with 
jus naturale, 179. 

Place of custom in canon law, 
179. 

Relation of autlionty of Fathers 
and bisliops, 180. 

First canonist who comrnentp on 
Donation of Constantine, 210. 

He interprets it as moaning that 
Pope has oil political authority in 
the West, 211, 212. 

He holds that Donation overndo.s 
the principle that Pontiff slioiiid 
not assume royal rights, 211. 

PauluB, ancient jurist — 

“ Jn omnibus qiiidem, msximo 
tamen in jure, jequitaa spectamla 
eat,” 16. 

His phrase, “ Jus plunbus modis 
dicitur,” &c., 22. 

Discussion of difficulty caused by 
this, in Irnenua, 22. 


Relation of individuals and magis* 
trates, 57. 

Pescatore, Professor G., his work on 
IrnoriiiR, 8, 17, 

Potor, First Epistle of St — 

His phraso on sacred character of 
secular authority, cited by Dour- 
dedit, 147. 

Theory that Peter and his suocesBor 
received from Christ authority 
over temporal as well as spiritual 
kingdom, 200, 20G-209. 

* Potri Excpptioncs Logum Roman- 
orum ‘ — 

A legal work antecedent to or in 
flcpondcnt of school of Bologna, 

6 . 

Asserts that ho will sot aside laws 
useless or contrary to a'quitas^ 14. 

.Tudge may have to modify civil or 
canon laws for Bpocjal reasons, 

1 4 . 

Canon laws of greater authority 
than civil law.s. 14 (note 4). 

Civil l-nv cannot ui ordinary cases 
abrogate jwf naturnle, but does 
do 80 in certain cases, 33. 

Custom has force of law, 62. 

Canons of first four general 
councils havo force of law, 80. 

Seems to mean tlmt canons can 
abrogate civil laws, 80 (note 1), 
231. 

Civil oases between clergy and 
Initv go to bishop unless he 
cannot or will not decide, 82. 

Civil cases treated by bishop not 
subject to appeal. 87. 

Suitors in secular cases su.sipocting 
the judge may demand tliat 
bishop should sit w'll-h him, 88. 

Philip of Suabia : Disputed election to 
empire, 217. 

Pillius, civilian — 

His diseuB.sion of limitation of tho 
powers ol tho emperor, 71. 

Emperor liiiH plrna jur%sdict%o in his 
matters, and j’op© in his, 78. 

Placontmus — 

Founder of law school at Mont- 
pellior, 8. 

Definition of aquitas ,8. 

Discu.HSion of CBquxtas and justittc, 

10 . 

Quotes definitions of justice by 
Plato, Cicoro, and Ulpiaii, 10. 

Justice a quality of will, 10. 

Jus flows from justice ''quasi 
ex forde," 13, 14, 24. 

fhscusHOs nature of jus, lex, and 
jurisprudentiay 24, 25. 

Jus 18 that which lex declares, lex 
iB tho declaration otjus, 24, 26. 

Accept.s tripartite definition of pri- 
vate law, 28. _ ^ 

Commonts on and accepts Ulpian s 
<k*finitton of JUS naturale, 29. 
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Holds that all laws contrary to jus 
naturals are invalid, 32. 

Quotes Florentinus on liberty and 
equality of men, 36. 

Sums up provisions of Institutes on 
limitation of rights of masters 
over slaves, 37. 

The man who kills his slave is liable 
to same punishment as if he had 
killed a freeman, 37. 

A slave ilhtreated beyond reason* 
able measure to be compulsorily 
sold, 37. 

Azo says that Placentinus held that 
a man punishing his slave was 
liable to be punished, 38. 

Holds that the aacriptUius is liber, 
though eervtua gleb<x, 30. 

By/«4e naturals all property is com- 
mon, 44. 

Custom has no longer force of law, 
for Roman people have trans- 
ferred their authority to the 
emperor, 60, 65, 66. 

Prince must not ordain laws con- 
trary to that of God or nature, 
78. 

Plato — 

Definition of justice quoted by 
Flacentinus, 10. 

His principle of community of 
goods referred to by Gratian, 
137. 

Political Authority- 

Theory of civilians as to its source, 
66-76. 

Founded upon natural relations be- 
tween the univtrfi%taa or populua 
and its members, 60-58, 252 

The emperor, according to Plaijon- 
tinus, the vicartua of the Roman 
people, 68. 

All civilian.*! recognise that the 
authority of the emperor le <ie- 
nvod from the people, 58, 59, 
262. 

Azo holds that this is true also of 
the Senate, 59. 

Question whether Roman people 
had surrendered all their power 
to emperor, or still retained its 
authority and could resume it, 
69-07, 252. 

Iraeriiis, Placentinus, and Roger 
maintain that the custom of the 
people has no longer legislative 
authority, 60, 01. 

Discussion of this in Dissentiones 
Domiuorum,’ 61-63. 

Azo holds that custom still has 
force of law, 63, 64. 

And that Roman people has not 
abdicated its authority, and 
oould roolairn it, 64. 

Hugolinus denies that Roman 
people transferred their author- 
to emperor m such a sense ( 


that they ceased to possess it, 66, 

66 . 

He holds that the people created 
the emperor a procurator ad hoc, 
65, 66. 

Bulgarus and Jo. Bassianus hold 
that universal custom still abro- 
gates law, 65, 60. 

Division of opinion among civilians 
as to need of consulting Senate 
for legislation, 67-70. 

Some civilians maintain that 
Senate retains power of making 
laws, 70. 

Limitations on authority of em- 
peror, 70-72. 

R^ation of emperor to private pro- 
perty, 72-74. 

Its relation to ecclosiastical author- 
ity as treated by civilians, 70 91. 

1b according to civilians sacred, for 
fear of God i.s the foundation of 
law, 76, 77, 251. 

The system of divine jus more ex- 
alted than the human, 77. 

Theory of canonists with regard to 
its nature, 143-152. 

They are clear that it is sacred 
and derived from God, 145-148, 
251. 

Their theory founded upon the Gel- 
asian doctrine, 147, 146. 

Theory tliat emperor was not 
Btrictly a layman, 148, 149. 

Its function is to set forward 
justice, 160. 

An ovil authority docs not pro- 
perly roprosent God's authority, 
160, 151. 

Treatment of relation of Church 
and Stale by civilian.^; and canon- 
ists. See under Church and 
State. 

Poinponiua, 59. 

Pope — 

According to PilUus, has plsnitiido 
pf>t(iiitat%a in divino matters, as 
Emperor has in secular, 78. 

Place of Letters (of Popes) in canon 
law, 94. 

His JegiaJativo authority. Soo 
under Decretals. 

Not bound by canons though he 
generally obeys them, according 
to Gratian, 172. 

Phrase regarding emperor’s legis- 
lative authority transferred to 
Pope by Gratiwn, 174, 175. 

Lejyibud eccleai-asticie aoItituB ut 

g rincspa civil\bu8y according to 
tophen, 189- 

His secular authority. See under 
Church and State 

Populua the source of all political 
power, 56-67. 

Prapmset Frapmentum — 

Aaoaymoiis treatise anteoBiient to 
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or independent of sohool of 
Bologna. 7, 8. 

Its definition of aequilas and its re- 
lation to justice and jus^ and 
their relation to Ood, 7, 8. 

Definition of justice, 9, 10. 

Justice perfect in God, 10, 21, 22. 

Justice is in men per partictpa- 
tionem, 10 , 21 , 22 . 

Jua different from justice, for 
justice 18 constant, jus variable, 
13, 22. 

Custom recognised as law, 62. 

Pragmatic Sanction : Defined by tho 
‘ tiiholluR de Verbis Legalibus * and 
by Azo, 67. 

Privilegia — 

Conditions under which these 
could be granted by the emperor, 
70. 

Conditions under which they may 
be grunterl by Pope, 172, 173. 

Procurator ad hoc . This the position of 
the emperor, according to Hugohnus, 
65. 

Property — 

Theory of tlie civilians, 41'49. 

Tho theory of it in ancient jurists 
and Christian Fathers, 41. 

Mediaeval civilians perhaps in- 
fluenced by both, 41, 42. 

Belongs to jus nat-ura!e, accord- 
ing to Gualcausus, to ‘ Libellus 
de Verbis Legulibus,* and tho 
‘ Braohylogus,^ 42, 43. 

Irnerius (in Glosses) holds that 
tlier© is no private property by 
gu8 naturale, 43. 

IrneruLs (in ' Sumnia Treoensis ’) 
speaks of naiuraUa juris cio- 
nirinium and of naturahs pos- 
aeseio, 43, 44. 

Aniiqinacimorurn Glossatorurn 
Distinctiones ’ epoakw of pos- 
^65510 as civilia and iwtarali^. 44. 

Joannes Bossianua speaks of things 
which are common property im 
under j‘u« naturale primcevumy 4 I. 

I’laccntinus holds that by Jtta nui- 
uralc all things are common, 41. 

Roger holds tliat a thing may i^c 
possessed by one man under jus 
naturale, and by another under 
JUS gentium or civile, 45. 

Azo’a treatment of subject dilhcult 
to intei[irot, 45*47. 

Hugolinus says tliut prCKonplion is 
contrary to natural ceguitas, but 
in accordance with cequUas, 

48. 

Accursius says tliat some held that 
property belongs to j'lis naturale, 
and that communia means ct>m- 
municanda ; ho himself holds 
that it belongs to jua gentium, 46, 

Treal222mj: oJ }?y 


They all hold that by naturale 
all things are common, 130-142. 

Private property the creation of tho 
State, 137. 138. 

It is not sinful, though it arises 
from sin, 137, 138. 

According to Steplien it is enne- 
tioned by canon law, which has 
been made by men, but wilh 
God's inspiration, 139. 

Limitations upon rights of private 
property connected with those 
principles, 140, 141. 

8t Thomas Aquinas goes further in 
drawing this out than the canon- 
ists, 142. 

rseiido-lHidor© : Place in formation of 
canon law, 94 


Ravenna, traces of law .school at, 6 
Rcgino of I’ruui, canonist of tenth 
century — 

Bishop must not. omanoifuite 
Churcli slaves witliout paying 
conipeusatioti, 120. 

Abbots must no: emancipate «)a\’eH 
of monastery, 1 20. 

Slav© cannot be ordained unless 
emancipated, 123. 

Bishop knowingly ordaining slave 
without his master’s consent 
must pay double compensation, 
124. 


Cites phrase of ThoodoHian Code 
that slave families must not be 
sejiuratod, 130, 131. 

Maiiiage of slaves of different ma'?- 
tens, withoiit tlie masters’ con- 
sent, void, 131. 132. 

Church as nanctuapy for slaves, 
133. 

Prohibits kidnapping and aale of 
Christians in heathen. 134. 

Manumission a meritorious net, 1 34 . 

Cites canon impo.^ing very mild 
pcrinnco on man in want who has 
stolon, 142. 

Cites canon tn-atliomatisiiig those 
who rebel against thn king, J46. 

PJvjJ oaths must not bo kejit, 202. 

Results of cxcorr^rnunioation, 203. 

Does not cite Donation of Constan- 
tino, 209. 

Bishop to defend tho opprtmsed, 
u-ud to dc'noiinno oppressor t i tho 
Uiiig, 230. 

Roger. ci\'itiun — 

Tli© lir.'^t part of the conception of 
justico iH to four (.h)d, and riuiin- 
tuiii une'.s puronto, 20. 

Thn fiecond allows a man to return 
blow for blow, 20. 


This la iiijustioo in itself, but 
justice as compared with un- 
piovoliod agjjicsBion, 20. 

A ms wojjeity if jm 

naturale, 45. 
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The Roxnan people have no lon^r 
the legislative authority^ tor 
they have surrendered this to 
emperor, 60, 61. 

The divine jus superior to the 
human, 77. 

Civil proceedings by one cleric 
against another go before the 
bishop, 82, 

Civil proceedings between cleric 
and layman belong to the bishop, 
but layman not satisbed with 
mdgment can have recourse to 
secidar court, 82, 83. 

Criminal proceedings against cleric 
go to secular court, but it can- 
not punish him till degraded by 
bishop, 86. 

Homan Law — 

Represents one of the older ele- 
ments in medieval civilisation, 2. 

Question as to extent of the system- 
atic study of it in earlier Middle 
Ages, 6. 

• Petri Exoeptionea ’ and the works 
contained in Fitting's Muris- 
tische Schriften des fruhoren Mit- 
tolaltors ' as illustrating this, 6. 

The people the only source of pol- 
itical authority, 56. 

The place of this in canon law, 
94. 96. 

Romans, Epistle to, cited on sacred 
character of secular government by 
Cardinal Deusdedit, 147. 

Rome : Possible survival of law school 
there during early Middle Ages, 0. 

Rufinus, canonist of twelfth century — 

Commentator on Gratian, 103. 

Discusses ^'us tuUurafe, 103'il3. 

R^udiat^ legistica. traditio — t.e., 
Uipian’s definition of jus naturals 
as animal instinct, 103, 104. 

Analysis of jus naturale as com- 
mands, prohibitions, and de- 
monstrations, 1 03. 

Power of JUS naturale diminished by 
Fall, restored m part by Deca- 
logue, completely by Gospel, lOtt, 
107. 

Holy Scripture = insMuta natur^ 
alia, 107. 

All laws contrary to natural law 
void, 107. 

Dispensations from natural law 
void, save when man has to 
choose between two evils, 108. 

How, then, is it that parts of tho 
“law” are abrogated? 109, 
110 . 

How, then, is port of natural Jaw 
abrogated ? 110-113, 169. 

Property and slavery contrary to 
jus naturale. 111. 

Certain conditions contrary to jus 
naturale in letter, but really 
fuim it. 111, 112, 117, 120. 


Jus gentium and the beginnings of 
human societies, 116, 116. 

Church retains rights over slaves 
even when emancipated, 123. 

Private person emancipating slave 
for ordination retains no rights, 
123. 

On slave ordained without master's 
knowledge, 124-127. 

Private property contrary to de- 
monstratio of jus naturale, 138. 

Private property justihable, as 
tending to realise jus naturale, 
138, 139. 

Discusses St Augustine's view of 
luxury of rich, 141, 

Political society began with Nim- 
rod and m iniquity, 144. 

Mentions theory that emperor was 
not strictly a layman, 149. 

An evil authority permitted by 
God but has not sanction of Goa, 
160. 

Repeats Gratian's view that all 
law IB really custom, 166, 157. 

Custom only abrogates civil law 
with consent of emperor, canon 
law with consent of Pope, 157, 
187. 

Same position as one school of 
civilians, 167. 

Treatment of theory of canon law, 
180-192. 

Classification of canons according 
to sources, 1 B2. 

I^rohibitions of tho four great coun- 
cils and of the Apostolic Canons 
cannot bo abrogated, 162, 183. 

W’liat the councils permit may be 
changed, 183. 

Treatment of pre^udioatio by cus- 
torn, 186. 

Treatment of dispensation, 190- 
J92. 

Ti'oatment of obligation of oaths, 
205. 

Oath of edlegiance void if person 
excommunicate, 205. 

Oath of allegiance void if person in 
ofhco is canonically or legally de- 
posed, 205. 

Elaborate comment on passage in 
Gratian on Peter and his succes- 
sore having received temporal 
and spiritual kingdom, 206, 207. 

Quotes phrase about transfer of 
empire from Byzantium to 
Constantinople, but does not 
speak of Donation, 212. 

Secular laws regarding ecclesiastical 
alTairs vend, 227. 

Distinction between ecclesiastical 
laws, mera and mixta, 230. 

Secular authority cannot annul 
mera, 230. 

Agrees with Gratian's treatment of 
exemption of clergy from secular 
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jurisdiction in civil and criminal 
cases, 235. 

The Pope is not subject to temporal 
power, but all bishops and clergy 
are subject, 237, 238. 

Sanctuary — 

Churches aa sanctuaries according 
to civilians, 38. 

Cliurches as sanctuaries according 
to canouiste, 132-134. 

Scriptures, Holy — 

KHation of these to law, 78-80. 

I'lieir place in canon law*, 94. 

Senate — 

Azo’s statement that it consisted of 
one hundred members, who were 
originally elected by tlie people, 
59. 

Laws according to some civilians 
can only bo made with its 
counsel and consent, 04, 07-70. 

DiBsonsiones Doniinorum ’ (Cod. 
Chisjanua) says that eorno hoM 
that iSonuto could stih make 
laws, 70. 

Sirmond, Constitution of — 

Pcriiuts either party to a suit, even 
witliout consent of the other 
pnity, to take Iho case to tho 
bishop. 219-222, 239, 240. 

A genuine law of Constantino, but 
repealed, ns eoinc think, by 
Arcadius find Honorius, 222, 240. 

Its j-enewal by Cbarlcinagno as- 
sorted by spuriouK c.ipitulary of 
iJt'nediotus Levitu, 222, 240. 

Slavery — 

Treatment of this by cjviliaiia, 34* 
4U. 

All civilians agree tiiai it is con- 
trary t-o jua naturtile, 34, 35. 

Opiniona of Lulgnni.*., 30. 

CiviUans roMtatc and vn some meas- 
ure amjjliiy tJio limitations of 
ancient law on riglit of the master 
over tlio sla\'i', 37. 

Ci\’ilians lecogniHO Church as 

])lace of sanctuary for slaves, 38. 

Ti<‘utineiil r)f oiclination of slaves, 
38, 39. 

Treatment by the civilians of the 

relation of tho aaertpUtius to 

slavorj , 39, 40. 

Contrary to tho jus naturfiicy 

according to all canonists, lil- 
113, 117. 

Treatment of tho whole subioct by 
canonists, 117-135. 

Their conception related to that of 
equality of men os God’s chsi* 
dron, 118. 

Slavery a consequence of sin, but 
lawful, 119, 120. 

Illustration ol ils lawfulness in fact 
tliat tho Chuvcli was itself oLten 
a slav'ciioldor, 120 122. 


Severe condemnation of those who 
fly from their master or encour- 
age this, 122. 

Ordination of the slave. 122- 127. 

Uncertainty of Gratian’s position 
about ordination of inscnptitM, 
128, 129. 

Mitigation of condition of slavery, 
129-134. 

Hopctitioii by some canonists of 
rule of Theoilimian code pro- 
liibiting separation of slave 
fainiUos, 130. 

Important canons about marriage 
of slaves, 13 J, 132. 

Churches as sanctuaries, 132-134. 

Canons forbidding kidnapping, ] 34. 

Church looked upon emancipation 
ns an action acceptable to God 
134, 335. 

State. Soc under Political authority. 

Stephen of Tournai, canonist of iwelftfa 
century — 

Commentator on Gratian, 104. 

The yu# natvral-> has many senses, 
compare Aao, 104, 105. 

Follows Hufinue in dividing ju9 
naturah into commands, prohibi 
tions, and demonftrationeSy 113. 

Slavery introduced hy jua gentium^ 
contrary to till' (lemonstralionca ol 
jua naturals, 113, J17. 

Dibcuftbcs reception of slave into 
monastery without master’s per- 
ini.'<sion, 128. 

IVoporty contrary to demonatratio 
ol jua natural-c, 130. 

JYopcity sanctioned hy jua canon- 
urn winch is made by men, with 
God’s inHpimlion, 130 

Treatment of tlioory of canon law, 
180 192. 

Speaks of JUS divtnum, vel cfinuni- 
cum, quod dii’tuum est, 181. 

Spoaks of Jus canonutn, quod ab 
homitnbus qiiamvis tanxen Uco »n- 
spiranU', ]8i. 

DclincB Dccrtta as decrees given 
by I'ojic in prosenco and with 
authority of cardinals, 184. 

Jprretalts tpisiolij, a letter written 
to bishop Ol occlcHiaaticai judge 
who has asked Pope’s advice, 184. 

Says ]*ope alone has legislative au- 
thority, 188. 

This slalernezit docs not agree with 
other passages, J88, 

Pope 18 hgibus ecclcsiasttcia aolutua 
ut princepa civihbui, 189. 

Iii8 important re-blaternont of 
Gclasius’ llicory of tJie two 
aulhonUea of Church and State, 
198. 225. 

Jilentiona theory that Pope does not 
abfcsolvo a man from his oath, but 
declares ho la already absolved, 
202 . 
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Cautious treatment of statement 
that Pope hae received authority 
over temporal as well as spiritual 
kingdom* 208. 

Agrees with Qratian regskrding ex- 
emption of clerics from civil and 
criminal coiirts, 230. 

Refers to disputed question 
whether laymen could appeal 
in secular cases to the Pope* 
241. 

A man may be excommunicate be- 
fore Ood and not before the 
Church, or before the Church and 
not before God, 248. 

Stoics — e.^., Seneca and Posidonius : 
Their theory of origin of political au- 
thority reproduced by Fathers and 
canonists, 143, 145* 252. 

Summa Colonienais : The Pope ia 
** veruB imperator,” 224. 

Summa Parisieusls : The Pope ia 
“ verus imperator,” and the emperor 
his vicar, 224. 

Summa Trecensis — discussion of au- 
thorsliip. See under Irnerius* 8. 

Telesphorus, Pope : His rule as to 
fasting cited by Qratian as an 
example of a law void, because not 
accepted by custom of those con- 
cerned. 105. 106. 

Testament* New : Teaches perfect 
justice is to turn the other cheek to 
the smiter, 19, 20. 

Testament, Old : Teachos an' imperfect 
justice, that men may oppose violeiu-e 
to violence* but prepares the way for 
the perfect, 19, 20. 

Teutonic tradition — 

Its possible influence on the 
civilians, 69, 70. 

Tts political theory, 75, 

Theodosian Code — 

Provision that slave families roust 
not be separated* 130. 

Punishes with death kidnappers of 
children. 134. 

Theodosius and Valentiniaii — 

Their constitution on the form of 
legislation with consent of Sen- 
ate, 68. 


Dieoussion of the authority of this 
constitution, 67-70. 

Theodosias* Emperor : Law attributed 
to him* 219 222* 230* 240. 

Tithes — 

According to ancient canons* to be 
divided into four parts — for 
bishop* clergy* repairs of churcli 
buildings* and poor, 171. 

Question whether Pope oould alter 
this* 171. 

Ulpian — 

His definition of justice* 8, 10. 

** Jus est ars boni et ecqui*” 22. 

Difficulty of relating his definition 
to phrase of Paulus (q.v.), 22, 24. 

Tripartite definition of private law 
accepted by all mcdispval civil- 
ians. 26. 

Definition of natural law as aiiima 
instinct* 29. 

Doubtful if this was his normal 
view, 29. 

Civilians sometimes accept this 
view, 29. 30. 

Plirases on slavery accepted by 
civilians, 34, 36, 36. 

We have no knowledge of his view 
of relation of private property to 
juB naturahy 41. 

Vniveraitas • Origin of political author- 
ity in the natural relation of the 
universi/aB to its members, 56-58. 

Urban I., Pope, 172. 

Usury : Contrary to law of God, but 
may be allowed by emperor on 
accoimt of practical needs of world, 
79. 

Valentinian I., Emperor : Cited by 
Innocent III. as saying that he was 
prepared to submit himself to judg- 
ment of bishop, 219, 220. 

\'ji ar : Emperor called God’s vicar in 
letter of I’opo Anastasius II., cited by 
Ivo, 146. 

Will : Justice regarded as quality of the 
will, 7-11. 

ZoBiraus I.* Pope* 172* 173. 
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